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An  Address  liy  Cliii'l'  .Inst  ice  .M:i  tilers  li>  I  lie  Miiniidli;!   I'mi-  As^nciaiiuu, 

Mav  10th,  1!»2(t. 


Knrlv  in  the  niiieteei'th  ceiiMirv  Diivid  lIiitViii;ui  of  I 


.nliiiiKiie  |irp- 


|iiii-ed  ii  lis!  (if  tifl.v  resolutions  for  the  :idi>|ilioii  of  students  n|ion  iidinis- 
sion  lo  (he  Hiir.    Resolnlion  fortycijjht  s;iys:    ••'I'lie  ill  sinress  of  many 


at  the 


I'.ar 


pwinj;  to  the  fact  that  llieif  liiisni 


>i  ill 


ileasiiii 


Xothinfi  ean  lie  niofe  nnforliinate  than  this  slate  of  mind.     'II 


le  world 


is  lull  full  of  |ieiietralion  not   to  iierceive  it  and  iimeli   of  oiir  disniiir 
teoiis  ni:!iitier  to  clients,  to  Courts.  :o  juries,  and  counsel  lias  its  source 


in   this  defect       I   am  therefore  resolved   to  cultivati 


a   iia> 


II    fur   iii\- 


|irofessi(iii   or  after  a    reasonalile  exerlion    therein    wilhoiit    success   to 
aliandon  ii.     Hut  I  will 
ativ  iirofession  will  scan 


himself,     lie  1 
|M'i'ha|i 


ia> 


■vionsly  liear  in  niiinl  tli.it  he  w  1 liandons 

\   tiiid  another  to  suit  him.     Thi'  defect  is  in 
il  |ierfornied  his  duly  and  has  failed  in  resolnlioiis. 


iflen  made,  lo  retrieve  lost    time.     The  want   of  lliiiiness  can 
;;ive  no  |iroiiiise  of  success  in  aii>   vocation." 

In  tiial  resolnlion  Mr.  Ilolfman  struck  the  keynote  of  -.mi  ess  in 
the  lepil  jirofession  and  of  (>thical  conduct  therein.  The  inemher  of 
the  Har  who  has  real  likinj;  of  his  iirofession  as  such.  a|part  from  its 
usefulness  as  a  means  of  earninji  a  liveliliood.  and  has  a  knowledfre  of 


its  hislorv,  ciislor 


and  traditions,  will  as  a  rule  find  his  own  ethical 


instini'ts  a  siillicient  fjnide  to  ri;,dit  conduct  in  almost  any  rironm- 
stances:  and  the  {jreat  majority  of  the  inemhers  of  the  profession  are 
•idmilled  to  |»raclise  as  solicitors  or  called  to  the  Tlar  and  lannelied 
iilMin  Iheir  respective  careers  with  no  oilier  {jiiide. 

The  cnrrienliun  of  our  Law  School  is  sinjjniarly  defective  in  this 
resjieet.  We  cram  a  few  lepal  jtrineijiles  into  the  law  student  and  then 
turn  him  loose  to  {{rope  his  way  Ihroufjh  and  to  discover  for  liimself 
what  is  and  what  is  not  professional  misconduct. 

In  I  lielievp  all  the  provinces  of  Canada,  with  the  e.xception  of 
Ontario,  Alherta  and  Hritish  (Vilumbia.  the  candidate  for  call  or 
admission  is  reipiired  to  take  an  oath  to  truly  and  honestly  demean 
himself  in  llie  jiractice  of  his  iirofession  lo  the  liesr  of  his  skill  and 
knowledffe  hut  he  rece'^'es  no  insirnction  as  to  what  ronstilutes  correct 


demeanour. 


f>ften   when   it    is  unforlunatelv  t( 


ate   ilie    yoiiiiK 


lawyer  discovers   that   without   any   intention  of  doiufr  wrouj;  he  has 

III  The  oath  administered  to  a  barrister  in  Ont.iri'.  and  to  bnth  branches 
.'f  the  profession  in  .-Mberta  and  British  Columbia  constitute  brief  ethical 
rodos   in  themselves. 
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vioIiUfd  siiiuc  |,iin.'ii,lc  of  Icjjiil  ethics,  the  pxistpii.o  ..f  wliicli  lie  liad 
never  lieeii  tan^rht.  anil  has  aciinife.l  a  re|>iitaliini  for  niielhiial  nm 
iliiit   wliieh  lie  finds  it  ditriciilt  or  iiniHissiliJe  tu  shake  nlV. 

[  lio|ie  ilie  lime  will  mkih  en when  everv   law  slndenl    will   nut 

"Illy  he  iaii;;iit  the  ;:.-iieral  priiiriples  ,<{  le>:al  etiiies  hut  will  also  re 
eeive  a  j,'r..Mnilini:  in  the  splemlid  historv  ami  traditions  of  ine  Kii^rlish 
and  ("anadiaii  liars. 

The  averajre  <-nididate  when  he  is  first  entered  on  the  hooks  of 
the  Law  Soeii'tv  Vnows  iiothiii}:  or  next  to  nothing;  on  aii\  of  these 
siilijeets  and  when  'le  is  admitted  to  tii,.  IJar  his  kiiowled;:,.  js  of  ih,. 
same  indefinite  rhar'i,t(>r.  He  has  prohahl.v  read  Kickens  and  has  in 
this  wav  made  the  ac(|iiainlanve  of  such  disfinj;iii-hcd  memliers  of  the 
[iiofession  as  Ilohson  and  Foj;;;.  Sanijison  Itrass.  ^er^ieaiil  liusfu/.  and 
Sdlnnion  Pell,  who  so  fiv<'l.v  radiated  erudition  that  Sam  Weller  the 
elder  was  convinced  that^  like  the  frojrs  lie  must  have  hrains  all  over  his 
hodv.  He  has  iirohaldv  also  read  -Ten  Thousand  a  Year"  and  ha-  thus 
heon  introdu.iHl  to  such  ethi.'al  nir>dels  as  Quirk.  Oaninion  and  Snaj.. 
or  may  have  hrowsed  his  way  ihroufih  the  jHiefs  and  dramatists  and 
met  with  such  confidence  ins]iir?np:  i)|easantry  as  "who  will  |ilav  tho 
part  of  the  honest  lawyer?  Tis  a  hard  i>art  that."  The  lofrical  deduc- 
tion from  all  this  is  that  lawyers  as  a  class  are  a  lot  of  ifrnorant. 
sclieminj:  monntehanks.  or  oloodsiickin;.'  scoundrels,  who  live  hy 
trickery  and  chicanery.  \o  person  who  enters  the  jirofession  with 
such  an  estimate  i>(  the  [.ersonnel  can  entertain  for  it  that  feeling  of 
res|M'cl   which   IlofTinan  ren;arded  as  so  essential   to  success. 

The  first  tiling  then  the  student  should  he  lantrhl  is.  that  while 
the  lawvers  of  the  fiction  writer  dramatists  and  smart  storv  tellers 
unfortunately  have  in  the  j.ast  existed  and  |«'rhaps  may  still  he  found, 
they  are  the  jackals  of  which  unforfiinately  all  )i;-ofessions.  ev(  n  that 
of  file  ministry  of  the  Oosind.  have  a  few.  hut  that  the  piofession  as  a 
whole  is  composed  of  hinr),  injiuled  ;ind  hoiioralde  men.  Tfe  slionid  h(» 
tau-rht  that  the  profession  of  the  law  is  not  a  mere  money  makinjr  in 
>tifntion  which  harnacle  like  has  attached  itself  to  the  ship  of  state 
and  is  tolerated  only  l.ecanse  the  opportunity  of  ridding  the  community 
of  its  nndesiralde  presence  has  not  yet  arisen  lint,  that  it  is  an  ahso- 
lutely  esseniial  institution  in  every  civilized  community;  that  the  only 
pla.'e  where  the  lawyer  is  not  re,|nired  is  wlier-  the  population  is 
still  in  a  state  of  harharisni  where  there  is  no  law  except  the  mere 
ca(.rice  of  a  chief  or  ruler;  and  that  in  the  most  hijrhly  <ivili7.ed  rom- 
mnnity  their  aholiiion   would  he  followed  hy  anarchy  and  chaos. 

Tn  an  address  to  a  hod,\  of  university  students  on  the  choice  of  a 
profession  the  late  Hijrht  Hon.  W.  ]•;.  Gladstone  said:  ".\s  the  Ood 
Terminus  was  an  early  synil.ol  of  the  first  form  of  projM>rty.  so  the 
word  -law-  is  the  veritable  emblem  of  the  union  of  mankind  in  society. 
rts  iiersonal  afieiits  are  har.ily  less  im|K)rtant  to  the  general  welfare 
than  its  jiroscriptions.  for  neitlvr  statute  nor  parliament  nor  pr.'ss  is 
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THorc  psscntiiil  to  lilicrty  flir.n  jni  alit^iiliitclv  frci'  rint.s|iokpn  Miii'.  fVm- 
sidcicd  MS  a  iiiciifal  tr:iiii'/ifr  ihc  pi'oft'ssiun  df  ilic  l!ar  is  jinilialilv  in 
its  l<liii|  ilic  tuiisi   iMM-fcci  ami  tliniinit:!!  nf  all  |iiiifcssiciiis.  " 

Dvcii  I'nifcssiir  l,crky  wlm  was  dhscssiil  wjili  ilii.  tM-riMifcin^  idi'a 
lliat  the  |piailicf  (pf  adMnacv  as  it  is  [nacliscd  h.v  llic  iiKst  ciriini-iil  <i( 
the  Ipiial  (irofessioii  is  iticDiisisiciil  with  llic  lii;riii'^i  cihical  siaudai-ds 
adiiMts  that,  "in  tlie  inicfcsi  df  ilic  |)ni|icr  adiiiiiiisiiai  imi  nf  jiistiii'  it 
is  <if  the  iitiiiiisl  iiiip(iilaii(('  that  cvciv  raii.sc  hnwi'vcr  d(  IViiivc  and 
('v;>i'V  niiriinal  hdwcvcr  had  shmild  Iw  fully  defended  and  it  is  thei-e 
fi  IP  indis|K'iisihle  llial  there  slnnild  l>e  a  elass  uf  men  eiili-nsled  with 
lliat  duty.  It  is  th"  Inisiness  <if  the  .lnd;;('  and  (if  'lie  jniy  in  deeide  mi 
(he  incfils  uf  the  ease  lint  in  nrdef  llial  ihey  shinld  disiliai-^'e  this 
fiiiirliciii  it  is  necessary  tliat  the  ai'}rnments  on  Imlh  sides  shmild  he 
laid  hefoi-e  Ihein  in  (he  stronjjest  fniin."  (The  Majt  of  Life,  hy  r.eeky, 
101). 

So  much  for  the  opinions  of  laymen,  now  let  nie  fiivp  yon  thp 
opinions  of  two  ver\  eminent  •Ind^-'es.  Mr.  .Instice  ISesi  said  in  ^f<ln■i» 
\.  Hinil.  I  ("hit.  l!<7p.  ."i.",."  :  -'I'lipre  is  nodiiii;,'  \vlii(  1  has  so  ■;rea(  a 
tendency  to  secure  the  due  administfation  of  jtislice.  as  hM\in^  the 
f'oiirts  of  the  country  fre(|uented  hy  ■lentlenien  so  pinineiilly  ipnililied 
lp.\  their  education  and  principles  of  honor,  as  at  this  time  aiii>ear  to 
(lischat};e  (he  duties  which  (hey  are  called  upon  (o  fidlil.''  Lord 
<  "hancelhn-  ISron^ham.  in  (Iniii'iiii/h  v.  (lixhijl.  1  ^fy.  &  K.  !IS.  wa.s 
even  inorp  eniphalic  He  said:  "The  interests  (d'  justice  cannot  he 
uplndden,  the  adiuinis(ra(ion  of  justice  cannot  j;o  on  without  the  aid 
of  men  skilled  in  jurisprudence,  iti  the  piactice  of  (he  Courts  and  in 
tlio.se  matters  atVectiiij;  ri>;hts  and  oldi^'at  i(Mis  which  form  thp  subject 
of  all  proeppdinjis."     <' ' 

Tlip  liest  slu'et  anchor  any  lawyer  can  jios.spss  is  an  ardent  helief 
in  his  ju'ofession,  its  usefulness  to  the  state,  its  respectability,  its 
splendid  traditions.  If  lip  starts  on  Jiis  carepr  with  a  iidnd  steeiM'd  in 
the  Iiistory,  traditions  and  customs  of  his  profession,  lie  is  mit  likely 
(o  wander  far  from  the  path  of  rectitude.  He  will  discover  that  to  play 
the  honest  lawypr  is  not  a  hard  part  and  tliat  tlipre  is  no  other  calling 
in  which  hoiies'y  and  integrity  ])ays  such  lii};h  dividend.s.  He  will  dis- 
covpr.  howpvpr,  that  there  are  certain  ethical  standards  to  which  he 
must  couf(n-m  and  that  as  to  what  these  standards  are  his  own  moral 
or  ethical  instincts  are  n(it  always  a  safe  pnide. 

Suggestions  for  the  adojitinn  of  a  code  or  canons  of  ethics  have 
not  in  the  past  met  with  much  favor  ei(li(>r  in  England  or  Canada. 
There  has  however  been  f(U*  so(ne  time  a  growing  feeling  here,  stronger 
in  (he  M'est  iierhaps  (han  in  the  Kast,  that  thp  recognized  ethical  rules 
which  p.\|(eripnce  has  shown  to  he  neces.sary  for  its  govprnnient  and 


111      See  al?o  lecture  bv   Profcisnr  Rirhiiinnd,  T.nwvers  and  the  Public    " 
I.Q.R.  400.  .  -  ,  -^. 
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'Miiirnl,  if  ihc  |ir<ifcssi(iii  i.f  tlic  l;i\\  i>  u>  fiiltil  its  tiinlics'  (Icsiiny, 
sliiiiilil  he  fdfiiiiilafc.i  and  i-('|iriiiliirc(l  in  such  a  \y.\\  as  tn  l.c  availalilp 
fnr  the  ;.'iii(laiii<'  of  tin-  vcniii;:  |ii-a(iiiii>iicr  iiisrcail  of  leaving'  liitji  to 
(liscdvci-  wlicii  liir  laic  thai  he  has  liccii  licli'aM'il  \>\  ij,ni(ii-aiii('  into 
takitif;  a  false  stpj). 

In  Kn^land  the  rt'soiiitinns  nf  ihc  lifncral  Coinn  il  of  ihi-  i!ar  njioii 
|ii-cifcssi(iiial  I'licincllf.  ciinilnil  ami  iirailicc  cull-'i  icil  ami  inilili^licd 
in  the  l!t|7  Willie  Monk  (oiistiHilc  a  fairlv  i-oinpicic  codr  for  ilic  ^'iiid 
ancc  of  ilu'  lii^rhiT  Ipiainh  of  tlic  |irof(>ssion.  TIic  I'onniil  is  ilic  aicic 
dilcd  i('|i!('scniail\r  of  Hie  U;\r  char'.'cd  with  ihc  diii.v  of  dcalin;,'  wiih 
all  mailers  atVeclin;;  the  |irofessioii.  No  sii-h  aiillioiil\  exisis  in 
<  'anaiia. 

Tn  Qneliec.  the  <!eneial  Cnnmil  of  ihe  liar  lias  hy  ils  liy  laws  lai<t 
down  certain  elhic;  I  rnles  for  llie  ^'overnTnenl  of  its  memliers.  and  llie 
'>nlario  l!ar  Associalion  some  years  a;ro  adojiled  a  somewhal  skeldiy 
code,  'rile  i|neslion  has  heeii  mooted  In  some  of  the  othei-  provinces 
«itli  so  fai-  no  conci'ele  result.     " 

Some  twenty  years  afjo  an  af;ilalion  arose  in  the  liiiled  Stales 
ii|.on  this  sidijeci.  The  matter  was  first  taken  n|>  and  acted  upon  liv 
a  irnnilier  of  Stale  liar  Associations  Finally  on  the  I'Tth  Aiiiinst.  I!t(tS. 
the  Ameiican  liar  .\ssociatinn.  meeting;  at  Seattle.  \\asliiTij;lon, 
adopted  a  code  of  professional  elhics  with  a  recoimnendalion  that  the 
snliject  lie  laiiirhi  in  all  Law  Schools  and  lie  inclnded  amongst  the  sul>- 
jects  on  which  candidates  for  admission  to  the  Mar  sho.ild  he  px- 
amiiied. 

The  Saskatchewan  Mar  Assoc!;, Hon  and  Ihe  Menclieis  of  the 
AIlKM-ta  l.aw  Society  more  recently  took  steps  towards  ilie  same  end 
and  I»r.  .lames  .\fnir.  K.C.  I.l,.l».,  of  Caifjary.  jirepared  a  draft  which 
was    jirinted     and     circnhited.      At     a    meetin<:   of     the   Canadian    Mar 

Association  in  1!»1S  a  c<inimitt( f  which  Mr.  .Vn^nis  McMnrcliy    K.C.. 

of  Toronto,  was  conveiu-r  was  appointed  to  consider  the  sniijeit.  This 
lonimitlee  i-eporled  to  the  meetiiifr  held  in  this  city  in  .\iifrn'^l  last  in 
favor  of  the  appointment  of  a  select  committei'  to  prejiare  a  statement 
of  the  principles  of  lejral  elhics.  iisin}j  ainoiifrst  oilier  data  the  codes 
of  the  .\mericaii  and  Ontario  Mar  .\ssociations  and  l>r.  .Miiir's  draft. 
A  coirmiitli-e  id'  which  I  was  named  convener  was  .ippointeil  liv  the 
['resident.  Sir  James  .\ik.iis.  At  his  reipiest  two  drafts  have  lieen 
prepared  one  liy  myself  and  anothei'  liy  Mr.  K.  K.  Williams,  liotli  of 
which  have  lieen  circulated.  It  is  exjK'cted  thai  thi'  wlnde  sniiiect  will 
eome  liefore  the  Association  at  ils  meetinfr  at  Ottawa  in  Se|iteml)er. 

One  of  the  olijections  !o  a  code  is  the  daiip-r  of  it  lieinji  regarded 
;  .s  exhanstive  and  that  anythinfi  not  coming;  within  its  express  jiro- 
hildtioti  is  allowable.     Il  is  not   jiossilde  to  formnlate  a  code  nf  legal 


I''     Sii  ce  tliis  address  was  delivered  the  Bar  .\ssr,riaiic,ii  ,,i  Saskatchewan 
has  adopted  a  cr.de  largely  based  upon  this  draft. 


fliiiis    which    will    |iiip\iilr    ihr   hiw.NtT   willi   a   .sini  itic     i  iih'  hi'   fi'l 

lnwcil  ill  iill  Ihr  v.irifil  icliilidiis  nf  his  |iriifeHHi<iiial  life.  The  very 
liHist  llial  <aii  Im'  clone  is  tci  stale  willi  as  iiiiicli  parll ulaiity  as  jkis- 
sihie  and  willi  a  due  regard  !<>  ciistMn  and  M'adiliuii  lliosc  i^i  iicral 
Iiiinci|>!es  wiiich  exiieiieiue  lias  iaii;rhi  lis  nnist  be  (observed  if  ilie  [H'o- 
tcs>iciii  is  ici  iiialiiiaiii  ils  hi;;li  phne  in  the  sfieial  structure  and  ade- 
(|iiaiel\  fnllil  the  iiii|Mirlaiil  and  resiMinsilde  duties  wliieh  fall  tn  its 
hit.  It  iiiiisi  nut  he  assiinied  that  in  thes«>  draft  canons  any  atteiupl 
whatever  has  heen  made  to  exhaust  the  subject  or  to  lay  down  rules  of 
condiici  which  will  I.e  siiU'iiient  for  all  purposes  anil  under  all  sets  of 
c  ircimisiances.  Many  duties  c|iiite  as  iiii|)ortant  and  eijually  iiiipera- 
live  ihoiiffh  Hot  s|KMitied  will  arise  in  the  course  of  almost  every 
lawyer's  inaclice.  When  a  yoiin;;  |iractitioner  is  in  doiibt  as  lo  what 
course  he  oinrht  to  pursue  under  such  cir<'iinistauces  his  best  plan  is 
to  ask   the  advice  of  some  senior  iiieinlx-r  of  the  profession. 

At  the  threshold  of  ilie  discussion  of  a  code  of  ethics  arises  the 
eiiesiion,  under  what  saiicticiii  is  it  to  Ik-  enfcu'ced?  Is  it  if  adopted 
to  he  a  mere  iidmonilion  to  he  obeyed  or  disregarded  at  the  will  of  the 
individual  member  cu-  is  the  ofl'eiider  to  be  subject  to  discipline,  and  if 
so  by  whom?  Mr.  .Justice  .Mi;jnault.  who  has  kindly  furnished  me 
with  tlie  manuscri|)t  of  two  lectures  delivered  by  him  to  the  students 
of  Mc<iill,  holds  sliiMinly  li'  the  view  that  any  code  to  be  of  value  must 
Im-  biiidiiif;.  He  argues  that  tbo.se  who  are  deaf  to  moral  suasion  re- 
(piire  something  more  |)ersiiasive  than  a  mere  exhortation  to  keeji  froju 
sinning  against  professional  good  conduct.  Mr.  Justice  Mignault's 
o|)inioii  derives  additiiuial  weight  from  the  fact  that  in  the  province 
of  (Quebec,  where  he  jiractised,  the  Har  Coiiucils  have  by  statute  plenary 
]>u  er  to  discipline  their  members  for  any  conduct  which  is  derogatory 
to  the  licuior  or  dijniity  of  the  Bar. 

fn  that  province  the  by-laws  of  the  tieneral  Council  of  the  Bar 
constiiiiie  a  binding  code  of  professi.inal  ethics  for  breach  of  which  or 
for  professional  ..lisconduct  not  covered  thereby  a  member  may  be  (dis- 
ciplined or  suspended  from  practice  temporarily  or  permanently. 

A  code  of  ethics  adopted  by  the  Canadian  Bar  Association  would 
of  course  have  no  binding  etl'ect  upon  the  Law  Societies  of  the  several 
provinces. 

As  the  law  at  present  stands  tliei-e  are  no  agencies  clothed  with 
evpiess  aiitlioiiiy  to  punish  breaches  of  an  ethical  code,  adopted  for 
tlie  whole  I'oniinicui.  The  iiicor|Nirale(l  Law  Associations  in  the  .several 
Idcivinces  possess  liy  statute  certain  coutrol  over  their  meinlter.s  but 
the  disciplinary  power  of  their  Associations  is  by  no  means  uniform. 
In' this  province  the  Mencliers  have  power  to  disbar  or  suspend  a  bar- 
rister. They  have  jiower  to  resolve  that  a  solicitor  is  unworthy  to 
practic"  as  such  cu-  that  he  should  I)e  suspende<I  for  a  named  period. 
The  resolution  is  communicated  to  the  Pro»honotary  whereupon  an 
order  of  the  Court  is  issued  on  praecipe  suspending  or  striking  the 


><iliril(ir  oir  il,r  i-,,lU  :!>  111,.  ,;is,.  iii;i\  hf.  In  ..iili.T  ens.-  ili,.  Court  of 
Klii-'s  llriirii  li,-|>  power  ■■|||.(iii  sillVirifii  I  liUlsf  lii'ili';  >llo\Mi"  lo  rcslort' 
lln'  (  oih||.iiiii(mI  ini'iiilici-.  h  will  lie  (iIisitvciI  iInii  ilie  |.owim-  of  ihc 
I!cmi(1mms  n\,M-  iMi-risi,.!-;  is  :ilisohili.  lo  (lisl.ai-  or  siis|M'iiii  withonr  llic 
iiilfrxfiiiioii  of  III,.  Coiiri  Iiiii  in  \U,-  ,  m>,.  ,,f  ;i  s,ili,ii,ir  llir  i:,.n(h,.rs 
li'i^''  II"  |'"«i-r  lo  ,ii|i,.i-  sirik,.  ,iir  ,!]■  vns|i,.n,l  lliMI  innsi  h,-  ,l,iii,.  hy 
""i''i'  "1'  III,.  <'oiiii.  Ill  n.lililion.  llic  Conn  of  Kinji's  l!,.|i<li  liiis 
anili,ii!i.\  li\  siniiil,.  lo  Ii,.;ii.  •n\\  i-oin|ilainl  a;raiiisl  a  in, .11111, .f  ,>f  ,.i('it'r 
I'laiidi  of  III,.  |irof,'vsion  "for  iin|irof|.ssi,inal  ,-oniln,i  or  mis, -on, In, ■! 
a>  a  liaii  isii.r.  allorii,.\  or  soli.-itor"  an, I  ,.illi<.r  siis|H.n,l  ,ir  Miik,'  lli|. 
oil, -11,1, .1-  o!T  lioili  or  I'lilicr  ,>f  il'c  r,il]s. 

In  Saskalihi'W  an  ami  Allii'iaa  lli,.  ,lis,i|iliiiar,v  |ioH,.r  is  |missi.ss,.,I 
li>  ilic  Sii|„.iior  Coin-Is  ,1!-  111,.  .Iii,lir,.s  ihi.rcof.  In  liiiiish  Ciliiniliia 
ill,,    r.,. mil, .is    linv,.    ••fnll    |„i«,.r    1,,    ,|isliar.    ,lis,iiialify.    siis|„.n,|    fr   in 

pracli,,.  or  sirik,.  olf  ili,.  rolls  a.iy  liarrisli.r  or  s,ili,.il,ir  f,ir  <i I  ,aiis,' 

sli,n\n"  siiliji.,1    lo  a|i|,a!   lo  ili,.  Sii|ai.ni,.  CinrI  .Iiiilp.s  as  \isil,irs. 

la   <iiiiaii,>.    \,w    III  uiisw  i,k   ami    N,i\a    S,-oiia    ih,.   |i,,w,.r  ,if   ili,' 
.'.,■11,11, .IS  is  uiili  voin,.  ,lill,.ri.n,-,.  in  |ir,i,.|Mliir,.  priu'li,  ail\    Ih,.  sain,,  as 
ill    .Miiiiilolia.       Ill    i,»ii, ■!„•,■    111,.    iiiris,li, 11,111    ,if    llic  ;;o\,.rriiii::-   '"'ily    is 
alis,,|iii,.   «|ii|,.   ill    |>iiii,.,.   i;iiwar,l    IslamI   s,,   far  as    I    am   awaiv   lli,.r. 
i-.  no  ,lis,i[,linarv   |iou,.r  ,..\,.i.|.l   ihal   iiili,.r,.i,l   in   ili,.  (',,1111. 

'•  "i'l  apiM.ar.  ili,.i-,.for,..  llial  aii.\  ,-o,i,.  a<l,i|ii,.,l  liv  ih,.  Camnlian 
I'.ar  .\.-.-ori,iii,,ii  imisi  niil,.ss  ili,.  law  is  ,lian;r,.<l  li,.  ami  ivniaiii  a  111, .iv 

t'Xli,ii-lali,iii.      .\,.\,.rlli,.|,.ss.    I    think   muhiny:  Inn   ;:<i,m|  ,aii   r,.siiil    fr 

'I'i-^  a. I, i|, lion,     ■•Laws  will  m,I."  says  ih,.  (»iiilo,,k.  -iiiak,.  a  .Miminiiiiil  v 
viriiioiis  imr  uiil  ,■: ns  ,,f  [irolVssional  ,.||ii,s  niak,.  ,lisli, moral.!,,  im-n 


lionoi  .ilpl,..      N,.\-,.rili,.|i'ss 


111   a   ih'inoii.ali,'   cninlry   <^ I    laws   li,.l|i  i,. 


raise  ami  si  1,111:1  li,.|i  ili,.  si;imlai,l  of  siaial  \irliic  ami  ,aiioiis  of  pro 
r,--ioiial  I'lhii-  similarly  i,.ml  lo  rais,.  ami  1,,  si  r,.ii^ilii.|i  ih,.  slamlar,! 
of  pidlVvvjoiial   honor." 

Ill  liiosi-  pr,.viii,,.s  wli,.rt.  III,.  ^ov,.riiini,'  lio,l>  of  ih,.  I!ar  l.v  ulial 
I'Vi.r  nam,,  ii  nia.s  li,.  known  is  vcsl,.,!  with  ilis,iplinary  pow,.r.  sii,h 
•■I  I  "'h'  iiiii;lH  i,.,,i\f  a  na-a'-iiri  of  ,.|ifoi  i-,.iii,.|ii  insofar  as  ii  is  cm- 
si-leiii  uilh  ilic  laus  ,,f  Ih,.  pro\in,,..  Wh,.|li,.r  il  ,11,1  or  iiol  \v,iiil,! 
'''•|"'ii'l  iil'i'ii  iIk'  loiisii  ihiion  whiih  ill,.  i;oM.ini'ii;  l.o,l,\  piil  ii|>,.ii  aiix 
pari  i,iilar  camiii. 

Aii"ilii'r  ma:  I, 'I-  ilial  mnsl  l.e  l.orn,'  in  niimi  ii  ih,.  foiiniilali.ni  ,if 
a  <o,|,.  ,,r  ,-ilii,>  iv  ihai  Ih,.  l,.-al  prof,. -si, .11  m  Caiia,la  is  mail,,  up  of 
l^\"  'li-iiiMi  pr.ifrssioiis,  wiih  ,liMi.r,iii  ,|iiii,.s.  ,lilf,.r,.|il  ifsponsihi|iti,.s 
mill  lial.iliiiiv.  ,|in,.r,.nl  ;Msl,iry  ami  iraililioiis  ami  siilijc'l  1,1  ,liff,"r<'iit 
'■nil's-     111  on  I \  on,.  pioMiM-,  ,  vi/,.,  <Jii,.|i,.,'.  is  !li,.r,.  Inil  on,.  ,l|.;r|.|.,.  i,,  ii,,. 

law.  ihai  of  a,|\o,al,..     In  AiJM.ria  ami  Saskatilnwan  ,.v,.ry  inlicr  is 

ni.|-,.ssaril\  l„,ili  a  harrislor  ami  so|i,i|o|.  win!,.  i|,  ;|||  i],,.  ot|||.|.  p,-,,. 
vimcs  cvi'iv  law\,.r  iiia\  i''  h,'  ,li,ios,.  li,.hinj„'  1,,  hoih  pr,il',.ssions  ,ir  (o 
only  one  of  ih<'ni. 

Ill   ill,.  I'liii,.,!  Siai(.s.  Ihc  pioii,.,Ts  in  ih,.  formnlai  i,in  of  ckIcs  of 


legal  fillies,  nnil  from  which  emanates  almost  all  literature  on  the 
snbjtMi.  liDili  linniilies  of  the  legal  pcofession,  with  us  nominally 
seimraie  Inii   in  reality  ronibined,  are  blended  in  ti  •  attorneyat  law. 

The  sufrgcsicil  liuicms  of  ethics  to  which  [  have  already  alluded 
wen-  ]in'|iaic(l  with  these  considerations  in  mind.  I  don't  think  I  can 
ill!  lietier  than  devnte  so  much  time  as  I  may  without  wearying  you 
to  a  discussion  of  this  draft,  clause  by  clause,  beginning  with  the 
preamble. 

•The  lawyer  is  more  than  a  mere  citizen.  He  is  a  minister  of  jus- 
lice,  an  otlicer  of  the  Courts,  his  client's  advocate,  and  a  member  of  an 
ancient,  honorable  and  learned  profession." 

The  term  -lawyer"  is  used  so  as  to  embrace  both  branches  of  the 
profession.  In  eithei'  i  apacily  he  is  certainly  more  than  a  mere  citizen, 
he  is  veritably  a  minister  of  justice  and  has  been  so  regarded  by  the 
Courts.  In  Mitijur  i,f  \iiiuicli  v.  Bury,  4  Burr.  2115,  it  was  decided 
ihau  ail  attorney  in  active  jtiactice  could  not  l)e  compelled  to  execute 
the  office  of  SherilT  to  which  he  hail  In-en  elected  because  it  was  in  the 
iiitercsi  of  lUe  kingdom  that  an  attorney  should  be  exempt  from  all 
ollices  im  iirnpatible  with  his  attendance  in  the  Court  of  which  he  was 
minister  In  so  deciding.  Yates,  .1..  said:  "The  Court  must  have 
ministers;  tiie  attornies  are  its  ministers."  The  term  minister  of  jus- 
li(c  is  also  aitjilicable  to  the  higher  branch  of  the  profession.  So  much 
so  that  while  lie  is  his  client's  advocate  he  is  m)t  his  agent  Chief 
.lusliie  Hest  .said  in  Culhilije  v.  Horn.  ."!  Hing.  121:  "I  cannot  allow- 
that  .ounsel  is  the  agent  of  the  party"  and  later  Chief  Haron  Pollock 
said  in  Sirinlin  v.  f.'inl  Ch^'hiisfonl.  2  L.T.  N.S.  413:  "I  alwa.vs  said  I 
will  lie  my  client's  advocate  not  his  agent;  to  hire  himself  to  any  par- 
liciilar  course  is  a  iiosition  in  which  no  member  of  the  profession  ought 
to  place  himself."  <>n  another  occasion  Lord  Langdale,  M.H.,  said  in 
Uut<hiii.siiii  v.  Sti jihoi)^,  1  Kwne  at  (UiS,  speaking  with  reference  to  a 
iiuesiion  which  he  ha  i  put  to  counsel  and  to  which  counsel  had  can- 
didly ie|ilie(l  though  his  answer  was  against  his  client's  interest,  "with 
I'ojiecl  to  the  task  which  I  may  be  consideivd  to  have  imposwl  upon 
counsel  I  wish  to  observe  that  it  arises  from  the  confidence  which  long 
cxpericiice  induces  me  to  repose  in  them,  and  from  a  sense  which  I 
entertain  of  the  truly  honorable  and  important  services  which  they 
constantly  |ierl'orni  as  ministers  of  justice,  acting  in  aid  of  the  Judge 
before  wlioni  lliey  |iractise.  No  counsel  suppositi  himself  to  be  a  mere 
;olvocate  or  agent  of  his  client,  to  gain  a  victory,  if  he  can,  on  a  par- 
licular  ociiii-i.iii.  The  zeal  ami  the  alignments  of  every  counsel,  know- 
ing what  is  line  to  himself  and  his  honorable  profession,  are  (pialifled 
not  only  by  considerations  alVecting  his  own  character  as  a  man  of 
liiuior,  exiierieiue,  and  learning,  but  also  by  considerations  affecting 
the  general  interests  of  justice," 

Tiiat  a  solicitor  or  attorney  is  an  olficer  of  the  ('ourt  and  as  such 
subiect  to  its  summary  iiiris<iiction  is  strictly  true,  but  it  is  not  univer- 


<;\\\\  trw'  t'f  a  li;iiTisi('!'.  !!>  ImijiIiukI  snlji-itoi-s  arc.  Imt  liMi'risici's  art' 
lint.  ii|liii'i-s  III'  lilt'  <'iiiiii  ill  wliirli  llii'v  jiraclise.    "' 

Mi'iiiliri>  III'  ilic  (hiliT  111'  Sfi'JiMiils  now  (It'fniict  ami  wlm  jplfailcd  in 
ilic  Ciiiiiiiinii  I'lcas,  rt'ccivt'd  tlicii"  iialcnis  diix'ct  fnnii  tlip  ("I'dun  and 
uiTc.  Iiiili'iw  ick  savs.  fur  thai  rcasnii  olViccrs  of  ilic  ('iiiirls.  Har- 
I  islrrs  nil  tlic  nllii'i-  liaiiil  ilcri\i'  llicir  status  fnuu  nnc  m-  nllii'i'  of  the 
liiiis  iM'  t'ipiii-t.  fnnii  wliicli  ilicy  icccivt'  llicir  traiiiiiij;  in  ilif  law  and 
lall  In  ihc  Itar.  'I'lic  Inns  of  Cimri  were  and  at-e  Indi'iH'iidcnt  nf  the 
Ciinrls  ('\ri'|il  llial  llicy  ai'c  siihjcci  in  tlii'  vi^silni-jal  jnrisdicl  inn  nf 
llic  •liid^rcs.  '-'  l!ai  risii'i-s  were  adiiiillcd  in  [ilcad  in  ilii-  t'niirts  in 
llic  ri'i;:ii  nf  I'Mwaril  II.  when  tlif  scrji'aiils  lit'ranir  inn  iVw  I'm-  tin- 
Imsiiii'ss  iransarlcil.  'I'liry  liad  nn  |ialc'iil  nr  nlfirinl  |iosiiinn  and  i-clicd 
^nicly  mi  iliiMf  Unnw  Icdyv  nf  law  and  skill  in  plcadin;;'  and  prai-lise. 
riiai  is  ilir  |insiiinii  nla  lia  I'lisi  cT  in  llnfiland  inday. 

TIk'  i-i;rlil  III  call  In  llic  I5ar  nr  in  ('.\|k'1  of  susiH'iid  lliiTcfrnin  is 
\fsifil  in  till'  Kcnrlii'is  nf  'lis  Inn.  snlijcii  nnly  In  an  apiM'al  in  the 
.IiiiIl;i-s  as  \isiinis.  '  If  a  liarrisli'i-  inisrnndniis  liiiiisrif  tlic  <'nnri 
iiia.\  ri'fiisc  liini  ainlicnii'  Init  tlial  a|p|H'ais  to  lie  ilic  cxtcni  nf  its  jiii-is- 
ili'iinii  in  i;nuland  ^  ;  aliliniii;li  Sir  'riioinas  Kayiiinnd  ai  'MCi  nf  his 
ir|iniis  ifinids  ail  iiisiaiirc  nf  iiiiirli  iiinrc  siiiiiiiiary  and  drasiir  ircal- 
nii'iil  nii'li'd  niil  In  a  liariislcr  liy  nnlfi-  of  the  <'niiri.  One  Nallianii'l 
Ki'ddiiii;  a  liarrisii'i-  \\  Im  had  Im-cii  (•nihlciniicd  in  tin-  pillnry  fnr  siilinr- 

nalinii  i\(  |irriiiiy  lann'  i Cniirl  and  di'inandi'd   lliai   an   infnrrnalinii 

I'm-  n|i|picssiiin  lie  itTcivfil  a^ainsi  .liisiiics  .Inncs  and  hnllcii  liy  wliniii 
111'  had  lii'iMi  (■nndciniicd.  The  Coni  !  nrdcrcd  his  words  in  li,'  taken 
down  and  in  ilir  Muaiiil  lanirnaj.^'  if  the  iicrind  ■'llic  j^i'iit  Iciiiaii  of  llic 
I'.ar  did  |iia\  ilial  his  ;;in\n  might  lie  [niilcd  nvcr  his  cars  wliirli  was 
nrdcrcd  and  cmtiiiciI  in  Cmirl."    '^' 

In  llic  |ircsciii  ila.\  it  is  in  lOnjiland  well  rcin;rni/.cil  thai  licraiisc 
a  liarrisirr  is  nni  an  nllircr  nf  ilic  Cniirl  the  «'niirls  liaNC  nn  smiiinarv 
iiirisiliiiiiiii  ii\ir  hi xrcid    llic  ri<;iil    in  deny  liijii  andicnrc. 

Whcilii'i-  nr  nnl  a  barrister  in  Canada  is  in  lie  rc};arilcd  as  an 
nflircr  nf  ihc  Ciiiiii  is  liv  no  means  clear.  In  two  |iroviiiccs.  Allicrla 
.mil  S.iskaii  hcu  an,  his  olfiiial  cliaradcr  is  c.\|)iessly  declared  \>\ 
siaiiilc.  In  (iiilario  a  soliciior  is  declared  liv  sialiilc  in  he  an  olVicer 
lull  nnihiii"  Is  said  alioni  liari'istcrs. 


'J'  -  ll-'l-  'i4'.:  "Ill,  li.n-  ,.|  riiiUi!  .<tatc-  .ni.l  I'.iil^I.mhI."  V)  Creeii 
.'.at   '"- 

i-^'       Tlic   Kill).!  V    ('ir.iN-   liiii.   1    Uoul;.  .i.^.i. 

i3i      .M.misty  V.  Kinial.  ..  -M  \\  .H.  'Ms 

(41      Mitilicll's  Case.  2  .\tl<.    17,1 

(51  In  lil.Irn  tlnu■^  llu-  .li«liariiici.t  ■<<  a  lii.rri^tfr  m|-  the  Mrikiiii;  i.f  .in 
attorney  .itt  tin  mils  apiaar,  t,.  liavi  lui  ii  altiiiiU-il  hy  smuc  plivsical  demon- 
stratimi.  In  Jcrnnie's  Case,  4  C'r...  C.'ar  7')  I-..K  i,i,S.  ilie  nnler'nf  the  Court 
was  that  .lemnie  he  luit  out  oi  ilie  mil  cu  atl.niuv  aiul  he  cast  "over  the  Bar" 
Tlie  rcp.irt  .says  tli.it  a  iireeriUiit  u,i^  ilmun  in  ihe  mil,  M)  I'M/.,  where  a  tike 
c'llLiniem  ua-  n\\  vu  in  the  la^i  nf  niie  (  Isli.i^tmi,  In  Hanson's  Case  Mtiore 
K,B.  882,  it  is  said  that  "Tho.  Hanson  attnrney  ilel  ("mirt  fuit  jiicked  mer  le 
barre."     See  also  Box  v.  Barna'oy,  Hobart'-  Kep.  117,  80  K,  R.  266.    Inderwick- 


the  order  to  ra.;l  tin.   ..tt»r.iii 


n    nai    was   lueraiiy   executed. 


In  Movt'ial  of  ilic  ]ii'()viTi(es,  as  Oiifai-io  ami  Maiiiinlia.  iliu  I'ciiclifis 
ai-er'iin  wiM-cd  i<i  disliar  liari-isicrs  hut  sulicitors  imisi  bt'  ilcali  wiili  Ity 
the  CoiiiM.  Tliis  (lifTpi-ciire  in  iinictMliirc  has  appaicnll.v  liccn  liDriuwcil 
from  KnfrlaiKl  witliout  due  rcjtard  to  the  liitl'cicnrt'  in  the  stains  of 
the  two  ](i-oft'ssions  iiiTc  anil  in  Knj;lanil.  and  wiHiDiil  any  inicniion 
of  stanipiiif:  the  one  as  an  o"firci-  and  the  otlicr  not.  The  tines!  ion  is 
iiowever  of  sciimdai-^  iiiiiiortancc  liocansc  in  all  tin-  |iro\  iin'cs  liar- 
risters  ...c  railed  lo  the  Uar  l>y  the  ("onris  and  the  I'liv.v  Coiiiieil  has 
said  in  I\'i  ■! iistiris  of  AntiiiiKi.  I  Knaiip.  -HT,  TJ  i;.i;.  :'.-l.  iliai  for  that 
reason  the  ("onrls  have  inherent  jiirisdici  ion  lo  disliar  or  sns|ieiid  lht>ni. 
In  all  the  provimes  Ihev  ai'e  re(|iiii-ed  to  siilisrrilie  in  an  oalli  I'f  ulVice. 
Thai  fact  in  itself  seems  lo  stamp  lliem  a  nllicers  df  ilie  t'uurl.  It 
mav  r  think  therefore  l.e  atVirined  wilh  resped  in  Imlh  luanilie-i  of  the 
profession  that  the.v  are  dtficei-s  of  the  < 'onrl.  sniijeel  to  ils  jmisdirtion. 
and  with  fights,  powers  and  dnties  to  the  State  and  to  the  t'onrts  a.s 
imjiortant  as  those  of  the  .Tn<1nes  themselves.  "In  these  several  capari- 
tics  it  is  his  duty  lo  ])i'omole  the  interests  of  the  State,  serve,  the  rause 
of  jnstiee,  mainlain  the  authority  and  dijjnity  of  the  Oonrts.  he  faithful 
lo  his  elients.  candid  and  courteous  in  his  intercn\irse  with  liis  fellows 
and  true  to  himself." 

Someone  has  said  that  the  lawyer's  duty  is  expressed  in  the  In- 
Ktitnics  in  these  words:  "These  are  the  |irecei>ts  of  the  law:  to  live 
honorahly:  to  injun'  r.ohody  ;   to  render  to  every  man  his  due." 


•TO  THE  STATE" 

til  "He  (iwes  a  di:l\  l<>  the  St.'ile.  to  mainl.iin  iis  inlefrrily  and 
ils  law  and  not  to  aiil.  counsel,  or  assist  any  man  lo  a.i  in  any  way 
iipiitrary  to  those  laws." 

This  duty  is  im{>ose<l  by  the  oath  which  every  lawyer  lakes  when 
called  lo  the  I?ar  or  admitted  as  a  solicitor.  "No  attorney  or  comisel." 
said  -ludsre  Daniels  in  Comlnidinih  v.  f^iinxrr.  4(1  How.  Pr.  :>47.  "has 
a  rifrht  in  the  discharjje  of  his  professional  duties  to  involve  his  client 
hy  his  advice  in  a  violation  of  the  laws  of  the  State  and  when  he  does 
f!o  he  l>econies  implicated  in  the  client's  prnilt.  if.  when  hy  follnwin'4 
the  advice  a  crime  nj;ninst  the  laws  of  the  State  is  committed.  The 
fact  tint  he  acts  in  the  cn]iacity  and  under  the  privile<re  of  counsel  does 
not  exonerate  him  from  the  well  founded  lepil  luinciiile  which  renders 
all  j)ersons  who  advise  or  direct  the  commission  of  a  crime  urnilty  of 
the  crime  committed  hy  compliance  with  the  advice."  .\nd  President 
Woodrow  Wilson  said  in  an  address  to  the  American  Par  .Sssnciatiim 
in  PHII. — "You  are  all  servants  of  the  luihlic.  of  the  Stale  itself.  You 
are  undc  honds  to  serve  the  general  interest,  thi'  integrity  and  en- 
lightennieut  of  law  it-'-elf  in  the  advice  you  give  inilividuals." 

I  2)     "When  enga.ged  as  a  public  prosecutor  his  priin.iry  duty  is" 

....«     I..    ....t.i-i.        t.iif    ii\    aim    tTt!!t     liik:tirji    IQ    ilftTin  *     III    t1i;)l    eliil    lie    silionld 


wilhlmld  111)  facts  tciidiiii:  to  jinivc  cilli'T  tin-  jrirl!  i>r  iiiu'woiiii'  uf  l|it> 
actuscil." 

This  (>tliii'al  (Incirino  is  in-dliaiily  ilic  inii^rruwili  of  ilic  liiiic  wlicn 
uci'used  pcrsiiiis  wore  mil  ciiiillcd  In  I  lie  assistance  nf  cipiinsci  Iml  even 
tlien  it  was  sfiildiii  acted  ii|ioii  as  all  wIki  liave  read  eailv  iaij:lisli  dials 
know.  A  |'iiis( ciilin;;  cnuii^el  wim  al  llie  |ii-esent  day  acted  willi  llie 
sava;r<'r.v  uilh  >\liicli  Cuke  the  u'leal  niasler  of  llie  ('(Hiimmiii  Law  |(i<i- 
seeiited  l.drd  llalei^li.  nr  uiih  uliicli  ihe  learned  I'.aidii  |ii-iiseciiied  his 
friend  and  |iali(in  I. did  Ilssex.  wonld  sull'er  lej;al  if  nni  social  ostracism. 
^^'iIh  ns  iheic  is  no  snch  thiiifr  as  a  ]irivale  jirosecnlor  once  an  accnsed 
pci'son  has  lieen  coniniitled  lor  trial.  .Ml  (n-d'-ecni  imis  are  cdiidiicted 
hv  coiii.sel  r(»iiresentin^'  the  Crowii  and  the  Crnwii  has  no  inierest  to 
servo  other  iliaii  to  see  that  justice  is  done.  Such  counsel  siioidd  not 
be  partisan,  eajrer  to  cdnvici.  lie  is  an  olVicer  of  justice  whose  duty 
it  is  t(t  aid  in  arriving  at  the  truth,  lie  owes  a  duty  to  the  accused  as 
well  as  to  the  Slate,  neither  to  addm-e  irrelevant  nor  to  exclude  rele- 
vant evidence.  It  is  d'le  to  Ihe  •'anadian  l!ar  to  sax  that  1  lielieve 
they  seldom  or  ever  sin  af,':iinst  this  c;inon.  In  the  matter  df  addresses 
to  the  jury,  the  practice  in  this  prov  im  i-  ai  least  is  dilVerent  Ifom  \\  hat 
it  is  in  Kn<,'land.  Mere  pro.secnlini;  counsel  opens  with  a  sliort  address, 
merely  explainin;;  Ihe  n;iliire  of  the  case  atid  the  facts  which  he  exjiects 
to  establish  by  the  witnesses,  reservinj;  his  principal  sjK'ech  until  the 
evidence  is  all  in.  That  praciiic  was  severely  cdndemned  by  Mr.  .Iiis- 
tice  libukbiirn  in  A'"/-  v.  Ilnli-lirstrr.  1(1  Pox  :.'■_'(;.  lie  there  said:  "It 
nsed  to  be  cdiisideic(l  ihat  the  cdnn-cl  I'di-  the  pidseciition  was  in  a 
(jiuis'i  jndicial  position  to  brinjr  forward  proofs  of  the  prisoner's  nuilt, 
but  with  the  respni  ibilily  of  doiiiu:  so.  not  as  mere  coniis(d  to  try  to 
.i;et  a  verdict,  but  as  an  assistant  to  ilie  Court,  fairly  to  brian  out  the 
facts.  *  *  »  'I'll,,  counsel  for  Ihe  prosecution  is  lo  stale  his  case  before 
lie  calls  Ihe  witnesses:  then  when  llie  e\ideii'.<'  has  been  j^iven  either 
lo  say  sinijily  "1  say  iiolhinjr."  or  "I  have  alri^ady  told  yon  what  wotild 
be  the  s'dislanre  of  the  evideiire  ami  yon  v,.(>  iIk.  sialetnenl  v.  liich  I 
made  is  correct."  or  ii,  exceptional  cases  to  sa.\  "sotneihinf;  is  proved 
dilferent  lo  what  I  cxjiecied"  and  add  any  simph'  explanation  uhich 
is  rcpdred.  If  ihai  conise  *  *  *  !„•  |o||.,ucd  the  adminisl  rai  ir.ii  ot 
critiiinal  jnslice  will  <ro  on  as  il  has  hiilierlo  done  in  this  country,  and 
as  1  hope,  it  always  will,  fairlx  .iihI  piopcriv.  the  prosecuting  counsel 
bein;;  part  of  ihe  ('<iiirt  a  miiii^icr  ol  jii^iiii'.  lilliii^  a  '/iiuxi  jiidliial 
jiosilion.  I!ul  if  llie  counsel  for  the  prosccntion  is  to  think  it  a  mat- 
ter Td'  duty  in  ever\  case  lo  sum  up  the  evidence,  and  introilm'e  into 
criminal  courts  the  iiraclice  at  yn'vi  iiriii.s  if  insleail  of  feelinj;  hiin.self 
a  minister  of  justice,  he  is  to  o|«Mi  his  ( :ise  sli;;htly,  call  the  wiiiK'sses. 
and  then  Irnsi  to  a  powerful  and  ejocpu'iit  sjieech,  as  if  he  were  a 
partisan  it  will  be  niierl\  impossible  lo  (unduii  criminal  trials  as 
they  ha\"e  liitheiio  been  icmdm  led." 

^\'hile  snbscriliinf;  fnll,\  lo  wlial  .Mr,  .Insiice  lilackbnrn  says  with 
resjM-(  i    io   ilii-  liui.v    oi"  :i    pro-iTiii  iiiL'  counsei    lo   rei;ar(i   iiiinsell   as  a 
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minister  (if  insticc  iicliiiK  in  iiid  "f  ih<»  ("oiivt  iuiil  with  no  ohjppt  to 
spi'vo  (itluT  ili:in  the  vui\^  >>{'  justice,  it  wimld  lie  unsafe  to  assume  that 
ill  i;Mf;l:!i!il  liis  ii;;lii  In  iniiUe  m  cliislTif;  sfm'ili  is  as  lliiiiled  MS  the  re- 
iii:iiks  lit'  ihe  leiinietl  IihI^c  inilirale.  Tlic  piinlice,  Jis  outlined  ill 
l!i)wnl{i>v.i;ni(ls  mi  riiniiiiMl  Proceedinjis  L':!l.  dilfeis  in  no  essential 
i-es|iert   from  thiit  |ii-e\;iiliiiii  iiere. 

I.'!  I  "lie  slioiild  tiike  ii|ioii  liiiiiself  willioiit  jiesitatiou  and  if  need 
lie  witlioiit  fee  ni-  icwaid.  ilie  cause  of  any  man  assifrned  to  him  by 
the  Coiiil  and  exert  his  host  elVorts  on  hehalf  of  the  jierson  for  whom 
lie  lias  lieen  so  assifjiied  eouns<'l."" 

The  whole  i|iiestion  oC  suiipl.v  iii^c  lej^al  assistance  to  the  poor  whether 
li.v  way  of  defence  on  a  ciiminal  charije  or  in  siiin^  or  defendiiij?  in  a 
civil  action  where  his  i  aiise  a|ipeins  to  lie  an  hom'sl  one.  luifrht  well 
occiijiy  tli(>  attention  ol  your  association,  Ilavi-  we  lawyers  in  the  past 
disiliar<red  oiir  full  oI)li<,'atioii  as  minisieis  of  justice  and  officers  of 
the  Courts  ;ii  this  res|K'(t?  The  answer  must  he  I  think  that  the 
machinery  for  the  administration  of  justice  has  not  lent  itself  to 
securing  for  the  needy  the  nieasuie  of  justice  which  is  his  due.  From 
the  earliest  times  the  lefjal  oldijration  of  the  lawyei-  to  conduct  the 
cause  of  a  iioor  lilif^ant  without  reward  when  assijjiied  tliereto  by  the 
Court  has  been  ieco<rni/.ed  "',  not  only  in  l".nfrland  but  in  the  con- 
tinental countries  and  the  I'liited  Slates.  In  actual  practice  counsel 
have  only  been  assijzned  in  criminal  cases  of  the  };ravep  sort:  in  civil 
oa.ses  the  ri^'it  to  sue  or  defend,  in  forma  paiipcris.  has  constituted  the 
sole  concession  to  the  |ioor.  In  recent  years  there  has  bwn  a  consider- 
able awiikcniii}!  iind  various  afiencies  have  been  set  on  foot  for  the 
purpose  of  securing  justice  for  those  who  cannot  afford  to  pay  the  in- 
(idental  e.NiK'nse  if  left  to  their  own  resources.  In  Enprland  by  the 
Poor  Prisoners'  Defence  .\ct,  lilOH,  jirovision  is  made  for  the  assij^- 
menl  and  payment  of  counsel  and  solicitor  to  act  for  any  ]>erson  com- 
mitted for  trial  upon  a  certificate  of  the  committing  justice  or  the 
.Ind<:<'  of  .\ssi/e  that  the  persons  oujrlit  to  have  such  legal  aid.  In 
Ciiiada  the  usual  piaciice  in  ciiminal  cases  lias  been  to  assign  a  mem- 
ber of  the  Junior  I'ar  to  any  prisoner  who  wauls  and  is  unable  to  fee 
counsel.  I  cannot  say  that  the  assignment  of  an  inexju'rienced  fledg- 
ling to  such  a  task  has  often  resulted  in  any  great  benefit  to  the  unfor- 
tunate accused,  and  ni>  onn  piaciire  has  always  been  to  endeavor  to 
secure  the  services  id'  counsel  who  can  1 f  real  assistance,  when  pos- 
sible of  his  own  choice. 

Ill  ca|>ital  cases,  it  is  the  iiistoni  for  the  province  to  pay  a  rciuson- 
able  fee  to  secure  counsel  for  the  defence  where  the  accused  is  unable 
to  do  so.  Whether  or  not  oiir  Courts  have  inherent  power  to  compel 
counsid  and  solicitor  to  act   when  assigned  without   fe(>  has  never  so 


iM      Thib   secniS   to   ^lO   doubtp'l.    R'^.PT-   v.    Fn^Arty.   .'i   Cox    tfif.    nnH    rnioisp] 
cannot  lie  forced  on  a  person.     Reg.  v.  Yscuado,  6  Cox  386. 
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far  as  T  am  aware  boon  tested.    For  the  honor  of  the  Bar  be  it  said  I 
have  never  known  a  ease  of  refusal. 

There  is  no  distinction  l)etweeii  the  duty  in  civil  and  critiiinal 
cases,  bnl  in  the  fomiei-  tlie  |iractice  lias  so  far  fallen  into  dcrax  iliai 
its  existence  is  sometimes  (h-nied.  Tlie  SujH'rior  fNnirls  in  Ijijilainl 
liave  liowever  recently  i-eco^fnized  not  only  the  oblifialion  bnl  the  jpower 
of  (he  Court  to  impose  it.  Hy  rnles  jtassed  in  I'.'U  the  foiination  of 
lists  of  barristers  and  solicitors  who  volunteer  their  services  to  puor 
suitors  is  provided  for.  Hide  "it!  provides  for  'he  assipiment  to  a  poor 
litigant  of  counsel  and  solicitor  whether  named  in  the  list  or  not  : 
and  the  followinn  rule  provides  that  neitlier  shall  be  at  liberty  to  re 
fu.se  his  assistance  unless  he  satisfies  the  pro|ier  officer  or  the  <'i>)i  . 
or  a  Jndjre  that  he  has  piod  grounds  for  refusing. 

The  object  of  tlie  canon  is  to  defliie  the  ethical  duty  of  the  lawyer 
to  give  the  benefit  of  his  service  to  the  poor  in  either  civi:  oi-  (  ri"iiiial 
matters  where  reipiested  by  the  Court  to  do  so. 

T'ntil  some  miier  agencies  are  created  such  as  the  Iy«>gal  Aid  Associa- 
'ion  in  the  I'nited  States  or  the  iiii|»rovemeiit  of  the  machinery  res- 
|>ecting  in  juniKi  pniijHri.t  proceedings,  I  am  not  hoi>eful  of  any  striking 
results  from  the  adoption  of  the  canon.   '" 

i4i  "It  is  a  crime  against  the  State  and  therefore  highly  iioii 
professional  in  a  lawyer,  to  stir  up  strife  or  litigation  by  seeking  ont 
defects  in  titles,  claims  for  [lersonal  injury  or  other  causes  of  :<ction 
for  the  purpose  of  securing  or  endeavoring  to  secure  a  retainer  to 
[•roseciite  a  claim  therefor:  or  to  |iay  or  reward  directly  or  indirectly 
any  person,  for  the  juirpose  of  ])rocuring  him  to  be  retained  in  his  pro- 
fessional capacity." 

The  fir.^t  st>ntence  is  levelb'd  against  the  offence  of  maintenance 
which  includes  cham|K'rty.  and  which  comjirises  cases  where  a  man 
"improiierly  and  f(U'  the  jinrpose  of  stirring  up  litigation  and  strife 
encourages  others  either  to  bring  actions  oi'  make  defen<'es  which  they 
h.ive  no  right  to  make."    '^' 

Insofar  as  chamyierty  and  maintenance  are  crimes  it  has  l>een  held 
by  the  Court  of  .\pjteal  in  Manitoba  that  that  jiart  of  the  common  law 
of  England  had  lecorne  obsolete  before  the  l.'th  .Tuly.  1S7IV  and  con- 
seipieiiih  was  not  part  of  the  law  introduced  into  Maiiitolia:  '''  but 
that  they  are  matters  of  illegality  which  may  be  pleaded  as  a  defence 
•n  a  civil  action.  Tn  other  jirovinces  champerty  and  maintenance  con- 
stitute part  of  the  loimiioii  law   derived  from  I'"ngland     "' 


'II  The  Carneirie  Founclation,  Bulletin  niinibtr  thirteen,  compiled  by 
Rct;in;i!<!  Hclier  Smith  rn'.itle'l.  "jii-lic.'  .iiul  thi'  Ponr,"  iMnt.iiiiv  iiiiicli  v.ilii.iMi 
information  on  this  siihject. 

<2<  Finrlnii  v.  Parker.  II  ,M.  S:  W,  682:  N'cvillc  v  L.mclMn  r,xpns~  flQiqi , 
.\.C.  i6S. 

i3i      •I'h.Hiison  V.  Wishart.   19  MR    ,140 

""  Meiociic  V  i<eiiiiire.  ,14  >  I.  k.  ,^4;  li,ii)kiii-  v  Smith  1  (ll.K  (>V)- 
B-iws  V.   I'lentof,   10  B.C.R.  .VW. 
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The  recent  decision  of  the  House  of  Lords  in  Neville  v.  London 
Efprena  [litl'.t]  A.C.  3G8,  indicates  that  the  common  law  crime  of 
luainteniUKC  is  not  obsolete  but  is  still  regarded  as  beiut;  an  indictable 
ollcucc.  •The  criminal  law  prohibi  and  may  punish  the  acr  but  in 
the  absence  of  daniaRo  the  i-emedy  is  not  by  civil  action."  per  I^rd 
Finlay,  Id.  at  3><0. 

In  Kii  far  as  harrislcis  and  solicitors  an-  concerned,  chauiperiy  has 
been  le},'alized  in  thjs  province  by  sec.  7a  of  The  Law  Society  Act  and 
they  are  now  at  lil)ci-ty  to  bargain  for  a  share  in  the  subject  matter 
of  the  litigation,  or  for  remuneration  in  any  other  way.  subject  to 
review  by  the  taxing  officer  of  the  King's  Bench.  Manitoba  stands 
alone  I  believe  in  this  respect  and  the  wisdom  of  the  legislation  is 
doubtetl  by  many  prominent  members  of  the  profession. 

The  balance  of  the  canon  is  designed  to  prevent  the  disreputable 
practice  of  ambnlan.-c  diasing.  happily  I  think  but  little  re«<ntc(l  to 
in  this  province,  although  when  the  records  show  that  a  lawyer  of  no 
great  prominence  appears  in  an  undue  proportion  of  personal  injury 
actions  one  may  1h!  excused  for  suspecting  that  he  has  had  agencies  at 
work  contrary  to  the  ethical  doctrine  stated  in  this  canon.  It  is  no 
doubt  within  the  memory  of  most  of  you  that  a  somewhat  sensational 
investigation  disclosed  the  fact  that  a  member  of  the  Bar  whose  name 
has  since  Ijeen  removed  from  the  rolls  had  a  working  arrangement 
with  a  certain  Winnipeg  police  constable  not  now  on  the  force,  whereby 
for  a  consideration  the  constable  undertook  to  use  his  influence  with 
prisoners  to  .secure  the  counsel  a  retainer.  As  a  warning  to  others  I 
might  iiifntioii  that  in  that  case  no  prosperity  attended  aTiy  of  ilie 
parties  to  the  (•omj)acl.  because  both  the  constable  and  the  (•oiiusel  after- 
wards served  terms  in  the  penitentiary,  and  the  client  was  hangwi. 


"TO  THE  COURT" 

(1)  "His  conduct  should  at  all  times  be  characterized  by  candor 
and  fairness.  He  should  maintain  towards  the  Judges  of  the  Courts  a 
courteous  and  "espectful  attitude  and  insist  (m  similar  conduct  on  the 
part  of  Ills  client,  at  the  .same  time  maintaining  a  self-respecting  in- 
dejiendence  in  the  discharge  of  his  professional  duties  to  his  client. 

{12(  "Judges,  not  lK>ing  free  to  defend  themselves,  are  entitled  to 
receive  the  sujiport  of  the  Bar  against  unjust  criticism  and  complaint. 
Whenever  there  is  projier  ground  for  serious  complaint  of  a  judicial 
officer,  it  is  a  light  and  duty  of  the  lawyer  to  submit  the  grievance  to 
the  proi)er  authorities." 

(:{i  "He  should  not  otter  evidence  which  he  knows  the  Court 
should  not  admit.  He  .should  not.  either  in  argument  to  the  Court  or 
in  address  to  the  jury,  assert  his  piersonal  belief  in  his  client's  innoc- 
ence, or  the  justice  of  his  cause,  or  as  to  any  of  the  facts  involved  in 
iiiK  iiiHtiei   (Uider  investigation." 
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ill  ••III'  slmiilil  Mi'MM-  sccU  III  |.ilxMlcl\  iiilliiciirc.  it;ri'cil\  or 
iiiilirc(il\.  llic  .Iii.|y.'>  111'  ilii'  (■(iiMi  in  IiIn  lavur.  m-  in  iIkii  >>f  his  client, 
nor  slioiijil  111'  ;iili'iii|ii  I.I  iiiiiv  hiMii-  uilli  juries  liv  fjwniii;;  Ihiltcry. 
Hi-  pri'ii'iiiliii;;  >iilii  ii  mli'    Inr    ilirir   iu'ishikiI   rniiirurl." 

•ll  is  ini|Hissili|i';'  v-iiil  Mr.  .Ih^ljii'  .\ii;rlin.  '-'It  Ciiii.  I-.T.  1,  "tu 
i'Xii;rj:i'r,ili'  ilii'  iniipiirliiiii  !•  ..I'  l.riuu  :ilisiiliilri.\  iMir  uiili  ilie  ('mirl; 
r:iniliir  niiil  tr:inkni'ss  sli.iiilil  cIlii  Mri.'ii /.r  ilie  luiiihii  i  >■(  lln-  liarrisicr 
;ll  I'Vi'l'V  sl:i;;i'  nl'  llir  liisr.  'riii'  rmiii  lius  llic  ri^'lll  In  ri'lv  nju'll  liilll 
III  iissisi  il  ill  >i-i'rMiiiiiiL;  llii'  iriiili,  \  i ntiix  ixl  iiistiliiii  ninh  r.  lie 
slriMllil  III'  liinsl  ciri'llll  1.1  shlli'  uilli  sliirl  iirilirilr\  lln-  iiintcnls  nf  il 
|i;i|ii'r.  llii'  I'viili'ii.r  .ll'  a  uiini'ss,  ih,.  ailiiii-sinns  m-  ilii'  ,iry:iinii'Mls  uf 
his  ii|i|iiini'nl.  Kiiiiu  iii;;l\  r.i  .iii'  an  ii\crri''"(l  asi-  m-  \i,  i-i'|'cr  tn  a 
ii'|ii'ali'il  slaluli'  as  viill  in  f.ii.i'  u.iiilii  hr  ii'i|iariiiinalih'  ami  I'lHinsi'l 
raniml  Im'  inu  raiilimis  n.ii  in  inaki-  ^inh  niisiaki's  nnu  il  linf.Hy.  A 
rharilalilc  .  nnsirinl  inn  i^  n.ii  jlwa.vs  |inl  mi  sinh  i-irui--  anil  llii'  run 
liili'iiir  nC  ihr  ('.Hills,  ami  his  |ii .  l^l'^sillnal  liii'lhicn.  is  lar  inn  ini 
|inriaiii  Inr  .■niin^i'l  in  irnpanli/i'  il  li;:hil\.  Tin'  sn.ri'ss  .if  ihc  ailvn- 
rali'  wlin  I'lijiivs  ihis  r.iiiliili'ii.i'  is  assuii'ii;  uhili'  iln-  lauM'f  wlm  is 
lint  raniliil  with  llii'  I'niiii  ni-  wlin  alli'ni|iis  in  iji'.i-ivi'  nr  inisicail  it 
vi'i-y  i|iiirkl,\    allaiiis  .in   iimli'siialili'   ri'|iiil,ii  inn." 

It  is  very  si'Idi.in  inili'i-il  llial  ilii'  liar  has  all.iiilfil  nnv  jii-nniid 
Inr  rnni|il;iini  nf  a  lark  nf  ri's|ii'.i  fnr  ihc  Sii|M'iinr  < 'niiris  nr  ilii' .Indijes 
ihclcnr,       A     ii'iilinii'iil    nf    |ii-.ifniin.|    irs|u'il      fnr    lln-    saiirlily     nf    tlu' 

i'lnirls  nf  jnsiiic  is  f  ihi'  innsi  i!ci'|il\    iiii|ilanli'il  irailiiinns  nf  the 

liar  anil  si'liimii  imlri'il  is  ilii'ii'  in^  mrasinn  fnr  ilii'  inii'i'imsiiinn  of 
the  .lnilj;i's.  In  ilm  rari'  insiami's  in  wlii.h  llii'ii-  has  lii'i-n  any  ti'iins- 
jrrcssinn  liy  a  imiiiln'r  nf  ijic  I'.ar  an  ii,i  iinal  i.m  fmin  lln-  licin-h  is  almost 
always  a<i|iiii'sii'i|  in.  I'rnii!  an  i'\|ii'rii'n.i'  nf  aliimsi  lifii^-n  years  on 
lln-  licinh    I    can  sa,\    thai    I    liaM-  iicvi-r  nii   a   ^in.uHi-  nc.asi.in   foniul    it 

nlhcrwisi'.      I  iisian.cs    lia\i'.    ImwcM-r.    c .•    l y    Unnw  Ic.lp'    where 

nienihers  nf  the  liar  liaxe  seenieil  In  fnijiel  ihe  nlicilienie  anil  subinis- 
sinn  which  fnr  ilie  -ak.'  nf  ih.'  .lecfiii  aii^  milerly  ailiniiiisiration  of 
.jr.stice  ihey  nue  i.i  ihe  riilin;;s  anil  ilecisiniis  nf  Ihe  presiilinjr  .Iinlfr»'. 
Nn  line  can  eniei-lain  a  liif;lier  n|iininii  ni'  the  ri;:lil>  ami  |.rivlle;res  nf 
I  niinsel  in  the  ilisilia  ri;e  nf  Ihe  ini|inriaiil  ami  nfieii  cvireniely  anluniis 
ililties  nhich  lliev  are  calleil  ii|inii  in  (lischarire  li.uhls  anil  |irivii('.'es 
which.  I  iriisi  fnr  the  inleiesis  nf  ihe  .■niiiniiinil.\  as  a  wlmle.  will  iip\er 
lie  aliriiljreil  nr  lakeii  away. 

After  some  ilill'eremes  nf  n|iiniiili  ihe  e.Meni  In  which  cniinsel  iiiav 
f;ii  in  till"  a.lvn.acy  nf  his  dienl's  inlelesIs  li;is  liecnnie  fairl>  well  tie 
tilieil.  '1  lie  iiinsi  extreme  \  iew  i>(  a  cniinsers  duly  was  thai  exiircssed 
liv  liiii.ifrnam  in  his  s|ieeih  in  ilefem  |.  nf  (Jiieen  t'ar.iline.  ■'.Vn  advo- 
cate." he  said.  ■■\i\    Ihe  sacred   d\ii,\    which   | w  es  his  client    knows  in 

the  discliarjre  nf  Ilia'  nllice  Inn  nne  |M'rsnii  in  the  wnrld,  thai  client, 
and  mine  nllnr.  'i"n  save  thai  .lieni  In  ;(!!  e.vjK'dipnt  'i'.e.TiiK  til  'w:-.. 
tecl  dial  client  at  all  hazards  and  cnsis  in  others  and  annniK  others  to 

14 


liiiiisclf     is  ihc  iii(r!ifsl  iiiul  iiiHsI   iiiii|iifsii -d  of  his  iliiM.'s;  and  he 

MMisi  nni  n-anl  lli.-  iilMiiii.  ilu-  suff..iii   •,.  ili.'  i..riii.'ni.  ili.-  .Ifsini.tioi. 
«l,i,li  ),.•  ina.v  iMiii-  ui.dii  :iii.v  oIImt.     N;iv.  sriKiiatin}.'  cvn  llii'  duties 
.,r  a  i.aliini   fniin  ili..sr  of  ai    advcai.'  and  .asliii^'  tli      ■   if  n.vd  lu-  to 
tho  'win.l  lit'  iniisi    p.  on   iv.kl.-ss  of  ili..  .•onsf.|(ic!i.cs.   if  liis   falc  it 
should  uidia|ii)il.v  1..'  to  involve  liis  countrv  in  confusion  for  his  client's 
pn.ticiion,"    This  passage  was  afici-wards  icli.-d  ujion  l.y  Mi'.  Hisiacli 
in  answer  lo  a  ciiniinal  inf-uiuai  ion  for  liU-ilin;;  Mr.  Austin,  conusel 
a^rain.U    him    in    an     election    ]>elilion     i.roceedinf:,   h.v    writing'   of   Mr. 
Aiisiii  "s  siH'cch  in  openiii;;  ;hat  it  was   •Inn  the  l.lusierin^'  of  a  rhetor- 
i.al   hirelin-  availin-  hiins,.!f   ..f   the   vile   license  of  n    loose-tonnned 
lawver  not  only  to  niaU.-  a  slalenieni   which  was  false  hut    to  make  it 
uiil,  a  consciousness  of  its  falsehoo.l."     If  F.ord  l?ron^'ham-s  lan^Miage 
were  lo  he  accei-led  as  a  ^'eneial  description  of  the  ilulies  of  an  advo- 
cate ii   would  not   he  usin^'  loo  si  ion;:  laujrnap-  to  de.scrihe  it,  as  one 
autlior  has  done,  as  •infamous"  or  another,  that  if  carried  to  ilie  ex- 
leiil    sni,resled   wonl.l   •ren.h'r  him    under  cover  of  the  law   a   virtual 
hi^hwavnian."     I  laefi^r  the  statement  of  Lord  Chief  Justice  ("ockl.urn 
thai    -tin-  arms  which  an  advo.aie  wields  he  ou^lit  to  use  as  a  warrior 
not   as  an  assassin.     He  (ui^ht   to  uphold   the  interests  of  his  clieuts 
ixr  fas.  and  not   i»r  »./(/.v."     Lord   llalshury   in  a  letter  to  Showell 
IJo^reis,   1.-,  L.(i.l{.  l2."!l.  at  L'71.  sa.vs  ihat,  "it  is  the  advocate'.s  duty  to 
have  primarily  hefoiv  his  iiiindV  eye  thai  it  is  not  his  own  hut  another's 
case  he  is  arl.'uin;r.  and  to  reason  earnestly  and  coura^jeously  for  it, 
and  n.>i  to  I"'  awed  hy  the  modern  o;;re  who.  without  any  res|HPUsildlity, 
sits  in  his  calm  reiiieinent  and  decides  for  everyl)<)dy  else  what  they 
ou^'ht  to  do."    Mr.  .lames  T.  P.rady  of  the  New  Ycnk  Har.  lays  it  down, 
"llsil   an   advocate  may   fairly   present    honorahly  whatever  any  man 
who  is  accused  would  havi-  a  ri^rht  in  truth  to  s;iy  for  himself  and  no 
imue."     His  duty  to  hoili  Conrl  and  client  w'li  admit  of  nothing  less. 
His  characte'    as  a  ;;-entleman   and  the  di^jui  y  of  his  profession  will 
permit   noihui;;  more. 

Il  is  I'le  <lutv  of  ihe  .lu'ljie  lo  declare  the  law.  and  whether  counsel 
thin!;:;  him  ri^dil  or  wron<;  if  is  the  duly  of  counsel,  for  the  time  being, 
to  suhniit.     In  Ihe  (plaint  langua^re  of  Lord  i'.acou.  "Let  not  the  counsel 
al  the  liar  chop  with  the  .ludirf  nor  v.i'-il  himsi'lf  into  the  handling  of 
the  cause  anew  after  ihe  .lud^M'  has  (h'clared  iiis  sentence."     The  jury 
are  hound  to  lake  ihe  law  from  the  .ludge  as  he  lays  it  down  for  their 
guidance,  and  counsel  cannot  he  iierniitted  lo  argue  to  the  jury  against 
the  nilings  of  the  .ludge  on   ipiestions  of  law,  or  to  suggest    that  his 
insiruciioiis  in  that  resjiect  are  wrong  and  that  they  are  at  liberty  to 
disregard  them.     Willi  resiK'ct  to  ipiestions  of  fa   i    il   is  nuite  other- 
wise.    <"ouiisel    lie  ipiile  at  liliorly  to  ajiiM-al  to  the  jury  against  any 
opinion  ujion  a  ipiesiion  of  fact  which  Ihe  .Iiidge  may  have  intimated 
.....1    ...   ....,,,;,,.!   ili.ei!!   that    thev.  and   not   the  ("oiii-t,  ai"e  the   iudfTe.i  of 

the  fart  {\m-  rockbnrn.  <"..T..  h'r  I'ntir,  '.)  Vox.  5471.  and  .so  long  as 
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lliiv  i.  clmii'  in  M  lii'i'oiriiii;:  iiiniiiici'  im>  -liiii^i'  slimilil  liiki-  i'\*'i-|il  imi  tii 
ii.  ir  iii.iN  jii'  riiiiiliiiii'il  »iili  ilii'M'  iMct^  ill  iiiiiiil  ilii'  jiliiiiiii^li'Ml  ion 
111'  jiivi  iic  will   |ii(iriM'il   in  .-III  (ii(lcrl,\    nKiniHT.  Inn   :iii\    Ii;iii>;;i-t"<siiiii  of 

IIh'Iii    1  III!    li.iM-    I lliiT  I'ltcrl    lliMIl    111   ili';.'l mil-    lllc    |i|-ii|'i's>iiiii    Mini    In 

!.•«(•.■  ilii-  ijiiinin  ;inil  n^iCiiliicss  nf  Cini'ls  nf  jiisliif  Mini  to  Icsm'ii 
liiilli    ii     llir    Irvpni.   i  i in liiliMni'  Mini  i--lni'in   of   tin-  roininlinil.v. 

To  o|ii-iilv  rliMi;^!'  M  -Iiiili;!-  Willi  liiiis  or  |ii-i'iiiilirc  icinlci-iii;;  liiiii 
iiiilli  h.  ino^iiln  ill  M  |iMiiiriilMr  iMsf  i>  an  otlViirc  M;^Minsl  (Icrcinv  iiii- 
lir.inl  111'  in  l!n;:Linil  in  I  w  o  ininiiifil  mmvs.  I  Imvc  MircMilv  mIIiiiIi'iI  in 
iho  Im-1  iiMiii  ilril  illumine  Mini  in  lliMl  iMsr  mhi  will  ifiiicliilici-  iIimI 
U|i'n  iimlinn  nf  oilnn-  inniiliiis  of  llio  I!mi-  llirli  |>n'MMil  llif  oIlViiili'P 
liMil  lii-  ^^ii'.xn  ihiIIim!  hmt  liis  imis.  In  iln-  I'liiii'il  Sinlr-.  ilif  only  not- 
mIiIi-  iii>iMini'  of  Mil  Mlliiiiiil  III  iiiiiiniilMli'  m  -liiily:!'  Ii\  rJiMi-fiin;:  liiin 
Willi  |ii  i-jinlii  !■  or  hins  w  Ms  in  ilic  fMMioiis  Tweed  imsc  TIic  tirsi  triMi 
lii'foiT  .Iiiili;r  |iM\iv  Mini  M  jiiiv  ir^iilicil  in  M  ilisMf^rcciiifii I .  \\'ln'ii  ilio 
iM^r  UM~  MUMin  imHi'iI  lirfoio  I  lie  sMiiin  .liiil;:!'.  coiinscl  for  ilif  (li'lVnii- 
|ircM'iiii'il  M  wrilirn  |iioics|  to  ll'-  .Iiiilj;f  Mlli-t:iii>;  iIimI  Imtmiivi'  of 
ii|iiiiionv  i'\|hcsmmI  In  llin  I'oriiui'  IriMl  liolli  Ms  lo  llic  I'mtIs  miiiI  llic  law 
he  WMs  ilisiiiiMlilinl  fiiiiii  iircsiiliii;;.  l-'iirllicr  iIimii  Io  inforiii  ioiium'I 
iliMi  ihr  |iri'siMiiMi  ion  of  ilio  iliM  niiiciii  w  m>  m  niMiiilVsi  iin|iro|iriciy,  tlif 
.liiil).'c  looU  no  fiirllirr  iiolnc  of  ii  niilil  Mflcr  llic  irinl  w  lii-ii  In-  oiilfi-cl 
mII  till'  ollVinliiii;  i  oiiii-ol  lo  miIi'IkI  hcfoic  liim  Mini  tinfd  lliciii  for  rmi 
t<-in|il.  In  iloinix  so  ho  ^Mid.  "If  sinli  m  |iM|H'r  wcif  iin-si-iilril  lo  Mn 
Mnj;lisli  .liid;;c'  li\  n  iinsol,  ilollicd  ms  Ijiirlisli  .liii|i,rcs  mii'  willi  jiowtM-s 
wliicli  tho  roiislil  III  ion  williliolds  from  our  .Indjrns.  imi  one  of  lli»»m 
would  lie  siiiiii;:  In-ro  now  Mild  iiol  inn-  of  ilieni  Wcmlil  liiid  his  iiMliif 
oiif  hour  nfli-r  on  llic  roll  of  counsel."  No  dmilil  mii  lln^rlish  •liiil;jc 
liMs  jMiwcr  lo  siininiMiily  disciiijiiic  i  oiiiiscl  for  sinli  m  ronicini.l.  hut 
•liiiiyc  |iM\is  I  rcdils  him  wiih  a  power  which  he  doc^  imi  possess  when 
lie  ,v''''s's  iliMl  he  jiossesses  the  fijrlit  to  disliar  m  liMirister.  In  this 
res[ieit  tlic  power  of  ('anMilian  .Tiidjics  is  mote  cviciivive  ilniii  llmsc  of 
Kiifrlaiid.      It   is  a  power  which   I  triisi   for  the  >Mke  of  Imih   ilie  Meiich. 

rlie  r>Mr  Mtid    llic  iiiiiiiiiiiiiit\    at   lar;:e.   there  will   never  li casion   to 

use. 

IlislMtne-  liMM'  occurred  williiii  the  nieinor.v  of  all  of  iis.  where 
counsel  ha\e  ,\  ielded  to  the  intirinity  of  temper  and  iiavc  displayed 
an  niilieconiiii^-  deirrce  of  petiilaiiic.  hecaiise  the  .linlj;e"s  riilinfr  was 
not  ill  Ml  cord  with  their  views.  I  know  how  hMtd  il  soiiietimes  is  to 
jii'^ei'vc  an  oiiiward  cmIiii  iiiider  cin  iiinsiMines  of  Mciite  disa|p]ioinl- 
iiient  MI  M  ileiisioii  which  counsel  liclieves  !n  1„-  w  ron^'.  Init  control  of 
the  leinper  iiinler  all  circnnistances  is  pan  of  the  discipline  which 
counsel  niiisi  inilici  upon  themselves,  noi  only  for  their  own  sake,  lint 
for  ilie  sake  of  their  profession  and  those  w  Innn  lliey  serve.  If  therd 
is  any  rule  w  hidi  m  lawyer  on^dit  to  keep  pasied  in  his  hat  il  is  to  keep 


I   have  always   re;;;irdeil   it   as  liiy:hl,\    impioper   for  loiinsel  either 
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ill  ;ir;,ni iil    hi  llic  ('null   or  in  iiddit'ss  Ik  tlic  jury  to  asuert  liiH  per- 

xiiial  iK'licf  III  his  clicnrs  imi'nencf  <ir  tin-  jiislic*'  of  iiis  cause  or  as  to 
wJiciliiM-  III-  noi  aii.\  tail  or  fails  was  or  was  not  cstalilislicd  liv  the 
cvjcifin.'.  I  was  a  lilt  If  suipris«Ml  lo  tinil  liiat  the  laic  Sir  .lolin  Boyd, 
s|.<'akiii;r  (  II  ••i^};al  Kiliics,"  4  Cau.  I-  l{t'v.  S."i,  r"ferred  witii  ouU  mild 
dissent  lo  Aiclidearim  I'aiey's  jiislitiealion  of  a  lawyer,  even  eoiitrary 
I"  liis  real  ojiiiiioii.  asseiliii),'  his  JK-iief  in  tiie  justice  of  ids  client's 
caiisi'.  Sir  .John  says:  "It  is  tiow  fteiierally  (H-rceived  that  there  is 
no  (Inly  cast  upon  the  lawyer  to  assert  his  !)elief  in  the  truth  or  jus- 
tice of  his  client's  case  even  if  he  does  lieli«'Ve  him  in  the  ri>;ht,  and 
to  make  such  an  assertion  where  he  doulils  or  has  no  faith  in  the  righf 
or  justice  of  the  claini  is  lo  violate  truth  for  the  imriiose  of  leading; 
tlie  trihiinal  astray  If  such  declarations  were  to  he  made  a  part  of 
each  address  the  jury  would  take  their  c»missioii  to  lie  a  c(uifessiiui  that 
ihe  1  lieiit's  cause  was  uiiworlhy.  Therefore,  as  no  couscienlious  man 
could  make  such  asseriioii  in  all  cases,  and  the  declarations  of  an 
unconscientious  man  would  soiui  carry  no  weifrht,  it  is  best  that  no 
counsel  should  induljje  in  such  expressions  of  jiersoual  belief,  and  this 
is  Ihe  course  followed  by  Ihe  best  it'preseutatives  of  the  Bar."  I  know 
ihai  lawyers  of  {{real  proiniuence  have  not  hesitated  to  express  their 
own  convictions,  amonjjsi  them  Lord  Broujjham,  Sergeant  Shee  and 
l.ord  Caniplieli.  hiii  seldom  or  ever  was  ii  done  without  a  rebuke. 
I^rskine  reproiiated  it,  and  ('ockbiirn  descrilied  it  as  unprecedented. 
The  line  rule  as  slated  by  Showell  Uo^jers  in  •■l'",iliics  of  Advocacy" 
L'.">  Law  (^iiarlerly  Ueview  :.'."!>,  viz..  ■ih.:'  it  is  an  inflexible  rule  of 
forensic  pleadiiif,'  that  an  advocate  shall  not.  as  such,  express  his  per- 
sonal opinion  or  belief  in  his  client's  case."  "As  a  private  adviser  of 
his  clienl"  he  says,  "a  lii\\.\er  is  bound  lo  express  to  him  his  individual 
and  honest  opinion."  .Vs  an  advocate  in  a  public  t'oiirt  he  ought  not 
to  express  that  opiniim  to  the  Court,  wliether  it  be  for  or  ajrainst  his 
clienl,  and  to  do  so  is  a  dislinci  departure  from  his  diil.\.  Whenever 
an  advocate  asserts  a  iliiiif"  as  a  fact  he  does  so  subject  lo  ihe  i|ualitica 
lion — which  is  not  the  less  real  althoufrh  unexpres.sed,  and  which  the 
very  capacity  in  which  lie  apjiears  is  universally  rejrarded  as  constitut- 
iiif;  au  ipsa  facto  im]ilication — th  U  he  sj>eaks  acrordinjj  to  his  insiruc- 
lioiis  and  mil  of  liis  own  knowledfje  or  beliet.  *  •  *  The  (lersoiial  opinion 
of  an  advocate  is  wholly  irrelevant  to  every  issue  in  his  client's  case 
which  niiisl  be  t'-ied  and  determined  solely,  siciiikIiiiii  iilliiiiilii  rt 
lirohatfi :  in  short,  as  every  juror  swears  that  he  will  determine  it — 
accordinj;  to  the  evidence,"   "' 

The  ipieslion  sometimes  arises  whether  the  oblifjation  to  deal  can- 
didly with  the  <'ourl  oblifres  counsel  to  mention  a  decision  or  decisions 
which  he  has  discovered  and  which  he  believes  lo  1k'  dead  aptinst  him. 
That  it  is  his  duty  to  do  so,  at  least  when  the  other  side  is  not  repre- 


III     The   subject   is   discussed   by   the   Alberta   Court   of  Appeal   in   R.   v. 
Moke  [1917]  3  W.W.R.  575. 
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•-(Mitel  li\  cniiiiM'l.  is  siMl.'il  t.v  Mr.  Sill. well  [{"gcrs  in  :ui  aitirlc. 
Illliio  of  A.lv..i:i,-.v.  iiuMiNli.'il  In  IS'.in  ii,  I'.i  l.;i\v  Qiiiirtrrly  It.'vicw. 
Ilr  tllcic  ?i;ivs;  ••'I'lif  clul;  '•(  ruiiliM'l  ill  :il!  casrs  livil  of  clilllilial 
wlicii'  .'iil.N  ciiic  «.ii|c  ajiixMis.  lifailv  i>  III  ari  as  an  assistant  ti.  tlie 
Ciiiin  ..vil  as  a  iiiiriislci'  of  jiistitc:  jiisi  as  .  niiiiscl  I'm-  the  |iiosc(iit  ion 
lines  •  *  •  ri  niliiiiial  lasrs.  even  w  lien  tin-  aiiiiseil  is  repfcsciilod." 
lie  liieliliiilis    I  livil  lase.  '„/,    \.   I.,i„il\ni,t    \  l^Hs],  J  (2.1!.  :'.•"..  ill   wtlieli 

Mr.    (ire.vsiiii    rilis.    n.iinsel    fill-    llie    lilaillti't.    openeil    Ilis    af^Ml Ut    li.V 

sayinjr.  "as  ilie  ilefeinlanl  ilnes  nm  ap|"'af  in  i.|i|iiisilniii  ti.  llie  nuitiim, 
llio  jilainlill  is  IhhiikI  h.  rail  llie  atteiiliini  nf  the  Court  to  ceriaiii  eases 
wliieli  seem  lo  raise  a  iloillil  wl.etlier  (lie  |ireseni  aiiioli  will  lie."  lie 
also  refers  to  I!' n  ■<l'iril  \.  Si  my.  i-e|niiieil  In  the  same  Miliime  at  till, 
wlu-re  llie  aeriiseil  was  nol  reiu'eseiiteil.  <'lianiiell.  -1.  reiiiarkeil  upon 
llie  pailiilv  (.!'  ailllioiil\  to  uliiilc  llie  t'lniii  liail  liiHri  lel'err  1  of  wliieli 
iliirin;,'  tin'  ar;:iiineiit  it  liail  Imcii  alile  lo  tiinl.  •allliouf.'li  of  eoiirse."  lie 
saiil.  'we  ilo  nol  Mi>rfrest  itiat  eonnsel  for  the  appellant  wmilil  imi  liave 
hroimlil    an\    ailllioill  les  liefoie   lis   llial    lie  knew  of." 

In  a  later  ei\il  ease,  Cndits  C  niii'liiisi  \.  VtDi  II  r  >  </<  .  \1  (^.H.ll 
IT.'i.  In  wliiili  onl\  one  siile  was  represeiiieii.  I'.aion  I'olloik  saiil :  ■Wv. 
Itanies  leoniisel  for  llie  applieaiili.  in  iiioviii;,',  ipro|.erly  calleil  oiir 
attention  to  a  iliilinn  in  I'lilnnii  \.  <'iitii)iln  !l .  wliieli  if  <'tlei  t  he  jriveii 
lo  ii   is  ilearlv   aiiainsi  liis  appliial  ion." 

lint  wlial  I'f  llie  ease  W  llele  liolli  s|,|es  ale  leplesen  leil?  I".\en  111 
lliat  ease  Mr.  Sin, well  l.'o^zers  sa>  s  :  ■•  I  venlnre  to  lliink  lliat  if  a  jii-e- 
vions  ileeisioii  is  foiinil  wliiili  is  aiheise  ami  wliolly  unilisiiii;:nislialile 
if  ill  olliei  woiils  and  to  use  a  loinnion  expression  it  -lilts  ilie  liinl 
in  llie  eye"--tlie  only  iiro|K"r  eoiirse  in  the  ^rene.al  inleresi  of  jiisliee 
is  to  hriii;:  it  to  the  iioliee  of  the  Coiiii  himself,  f  the  other  side  fail.s 
to  do  so.  and  then  to  make  the  lies;  of  ihe  sit  iia.ion."     lie  admits  ihal 

tills  is  a  eonnsel  of  i>crfeelion   whiih   will   win   the  appiolialii f  the 

("onri,  hut  al -st  opnainly  lose  him  his  elieni.     'I'liis  eonnsel  of  [x-p- 

feetioii  was  eertailily  pursiieil  to  a  ipii\olie  de^'iee  In  lUnmh'tinj)  v. 
(tvirxiiis.  I..K.  s  {•  V  •Jl.'  The  fait  was  thai  the  respondents  bad  eX- 
pnn;;ed  the  names  of  the  I'.arl  of  Iteai  haiiip  and  the  Manpiis  ,,f  Sails- 
hiiry  from  llie  list  of  voters  upon  ihe  j,noiinil  thai  as  peels  ihc^y  had 
no  ri'dit  to  \ole.  .\n  ap|>*'al  was  taken  from  this  deelsion  li.x  the  liolli 
nolile  Lords,  .Mr.  Wills.  t^.C  appeariiii;  for  Lord  Iteamhamp,  and  .Mr. 
.Maiilsl.\.  <2.<'.  for  Lord  Sallslnir;.  The  i|neslion  involved  was  whethiT 
a  peer  of  parliameni  was  entitled  lo  lie  piaeeil  upon  the  re;;ister  of 
voters,  and  hoili  learned  eniinsel,  Monirary  to  the  Inleresls  of  their 
ilieiils  if  lhe.\  desired  ihe  appeai  !■>  smreeil  i ,  !|iit  only  admitted  that 
a  jieer  had  no  smh  rij.'lit  Init  arj:iied  slreiiiioiisl\  and  at  leiifith  afrainst 
it.  -Mr.  Wills  said  :  ".Xll  the  aulliorities  ii|ion  the  snlijeet  are  opposed 
to  It  and  the  1'  ost  ililijient  seanli  had  failed  lo  diseover  a  sinjile  atom 
of  anthorilv  In  its  favor."  Mr,  Manls|\  said  he  •afrreed  thai  it  would 
he  vain   lo  arn'iie  that    a   peer  has  a    ri^lil    to   vole   In    the  eleetion   of  a 
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nii'iiilpi'f  i.r  llic  IImu~i-  111  I 'iiiiiriiiiii^  Ml-  III  lie  iiri  ill"'  ii';;i>lcr  uT  vulfis." 
Sii  IiiIIn  iIIiI  iiiiinscj  tm-  ilic  j|i|i«'lhinls  ai;;iii'  llir  liiM'  l"i'  llic  ic>|>iiri 
ilciils  ill. II   iiiiiiix'l   till    iIm-  l.iiirr  Well'  mil   i.illi-i!   ii|iiiii. 

Itinill.  I'-l,.  ^;liil  :  •■I'lMIll  lllc  iiilll-i-  \\lliill  lIlc  liMlllcil  riillM>fl 
\\;i\f  l;ikiii.  Ami  |irn|ii'rl,\  liikcii.  mi  llii'  Min;iiiiiiil  nl'  llii-«^i'  i;isf-.  it  seems 
lKirill\    iiiri>»;ii\    liir  lis  111  ijii  iiinic  lliiiii   111  |iiiiiiiiuii«  <•  a  fnriiial  jiiil^ 

liii'lil     liil-    llie    les| lelils,      llie    liMllieil    inlllisel     fur     liiitll    Mlipel  hill  ts 

Myli-eiliy:   iIkiI    llicil-  ihlilii    111  Mile   is   Mil  leiiillile."' 

KiMlili;:.  .1..  -;l|il  lie  ile^ireil  In  ■•;li|il  ;lli  ex  |il  i  >sii!ii  iif  liiv  eiilire 
:l|i|iliix  al  (if  llie  rnlll^e  |illlsiieil  li\  llie  leailieil  nilliisei  fur  llie  ajiliei- 
laiii>:  Mill!  Ill  sa\  lliai  I  lia\e  \el  in  leaiii  iliai  il  is  ullierwise  iliaii  llie 
iiiii\   iif  niiiiisei  111  sa\   >".  wlieii  he  linil-  a  |niiiil   iml   t"  he  ar;,nialile      I 

have  alua\s   limlelsl I    il    In  he   llie  iliief  film iimi  nf  ihe    Ihir  In  assist 

ihe  < 'niiii   ill  iniiiiii;;  m  a   jiisl   rnmhisinn." 

IJlell.  .1..  hnUe\el.  Was  Iml  sii  Inllrh  eiia  Mil  illl  ei|  nf  llie  inlirse  I'Ur 
siieil  h\  llie  a|ipellaiil'-'  iniuisel.  He  sail!  il  hail  "phn  I'll  llie  Cniirl  in 
^;ieal  ililliciill.v ."  »  •  •  ••!  ijiiiie  ajjlee.  "  he  -aiil.  ■'llial  il  is  llie  iliilv  of 
inlllisel  In  assisi  llie  ('mill  h\  lefeiiiii;;  In  aill  linii  t  ies  wllieli  he  kunws 
111  he  agaiiisi  liiiii  Km  I  laiiiini  hel|i  ihiiikiii>,'  ilial  wlifu  ediinsel  lius 
^alislieil  himself  ihal  he  has  im  aif,niiiieiil  In  nlVer  in  sii|iiMii-t  nf  his 
ease,  il  is  his  iliilv  al  nine  III  sa.\  sn  and  In  withdraw  allojiellier.  Tht' 
(iiiinsel  is  iiiasier  nf  ihe  areiiineiit  and  nf  the  ease  iu  Court  and  should 
al  miee  leiiie  if  he  liiiils  il  wlinll.v  iiiisusiainahle.  unless  iudei  1  he  has 
express  insi  iiielimis  In  the  enntiarv.  With  ihe  j;reatest  res|«'it  for 
ihe  I  wn  leaiiied  cminsel  w  lin  have  apjieared  for  the  apjK'llaiils  in  these 
eases.  I  iiiusl  emifess  I  dii  iml  (|iiiie  a|>|iinve  nf  the  >  ouise  which  they 
lia\e  taken." 

•  irove.  .)..  llie  mil.\  nllier  .lii(ij;e.  said:  ■ll  is  a  ditfieiilt  task  to 
|iiiiiiniiiiee  a  jiidii  iai  decisinii  ill  a  ease  where  nne  side  niilv  of  iiu  ai'gu- 
nieiil  ha>  heeii  heard,  and  ihereime  I  ahslain  frniii  y:oin),'  into  inv 
reasniis   for  nininri  in;;   iii    lliis  jiid;;ineiil." 

If  I  niiirhi  veninre  an  opininn,  it  is  iliat  I  enneiir  with  Brett  and 
<iin\e.  Had  eniiiisel  fur  llie  appellaiii  in  an  ordinaiv  eivil  aeiioii  pur 
sued  ihe  emirse  adnpled  h.\  .Messrs.  Wills  and  .Manisly,  I  ran  ini.i^jine 
wilh  what  aina/.eiiienl  their  elieiil  wniild  have  heard  llieni,  cciiiteiidiii!^ 
a;iaiiisl  Ihe  ri;;hi  they  had  heeii  hriefed  to  siijipori.  My  dnin^j  so  they 
were  usiirpin;;  the  fiiiuiions  nf  Ihe  Cnurl.  and  their  elienl  nii^fht  very 
well  say  In  ilieiii  in  the  nfi  (|iinieil  laii^juajie  of  Haroii  Uraiiiwell,  "1 
nam  ymir  advneary    imt  ymir  judeineiil.      1   prefer  thai   nf  the  Court." 

A  lili^raiit's  ri;;lils  in  law  are  llmse  whieh  the  Cmiri  irjves  him  and 
he  is  eiililled  tn  have  these  ri;;hls  sn  deleiiniiied.  Il  sninetiines  ha))|>ens 
thai  vlaiiiis  are  adiiidy;ed  in  he  piod  conlrar.N  lo  the  opinion  of  tLe  most 
eiiiineiil    eoiinsel.      I    well   remeuilier   when    I    was  ;;   very  young  prac- 

illmiiei    )ilea<iiii;;   a    lieieiiee   rnii;riii\     In    iiie   npinioii    ailil   aUviee  of   tile 

iiie   Chief  .lusiiee    Howell,    than   whom    this   provinee    never    had   a 
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siinmli'i'   lauMT.      lie   rii\ciilirli>.s   n.ii    (Jiilv   Miii|Mi|-t<'il    tliat   (Icfciuc   :ii 
liii'  lii:il  ami  nidaini'il  a  \ciili(i   ii|Hin  ii.  lint   held  it  in  the  Full  Couft. 

What  slidiilil  i.MiiiscI  for  ilii'  ilrfciicc  in  a  rfiiiiinal  case  dii,  if  lie 
knew  111'  a  la-i'  i!«a,l  a^^aitisl  hi  in  u  liicli  tiic  |ir(iscriiliiin  liad  ovcM'lookcd? 
Ml-.  Sliiiui'N  i;(i;ji'i-.  >a\s  ill  a  imtc  in  tlic  artiili'  alfcailv  referred  to: 
"i  lately  asked  a  iiictiilici-  nl'  ilic  Itar.  a  man  of  ilie  liiijliest  Inuinr.  wiiat 
uiiiiid  \iii!  dci  if  \  .11  wcvf  dctViiiiinf:  a  man  mi  a  capital  rliari^e  and 
Mill  wne  aware  nf  a  di'iisicm  dead  ai;aiii^l  Vdii  in  |Miinl  wliicl)  iiiid 
esia|icd  ilic  niiiiic  ,,(  ih,-  luiinsel  Ini-  till'  |iiiisei  111  i(in  and  nf  tlie  Jiidfie 
at  ilic  iiial,  liiii  wliiih  il'  i|is,li,M.d  Wdiild  iiievita.il y  |iiil  tlie  r(i|N' 
aiiMind  Miiir  rlicni'^  link'.'  'I'lic  nnly  aiisuci-  I  i-i'ceiveil.  arc')ni|iaiiird 
li\  a  siiriiilifanl  l("ik.  uas  'I  would  lallier  noi  he  plai-ed  in  sucli  a  pnsi 
1  inn.'  " 

;  r  iiiiiiivcl  I'm-  111,.  ai(i|s..d  iH'ismi  is  nnl  iMinnd  to  Lrinj;  tn  the 
alliMiiitin  id  ilic  I'liiiri  nr  ihe  |iiiiseriil  inn  evldeiire  knnwii  In  liiin.  lint 
i.r  wliirh   linih   are  ij;n(iraiit,   and   the   |ifiidnit inn   nf  wliiili   wtmld   eou- 

d..|llli    his    iliriil,    lp\     whal     |ililiri|ih.    -ail    llr    ln'    linliad    tn    aid    in    his    inIi 
ih  iiiliat  inn   li\    a^sisiiim   ihi-   |irnsrriil  inn   with   i-cs|iert    In   the  law'.' 


•TO  HIS  (•i.ii;.\'i"' 

I  1  I  "lie  shi-'ld  nhlaiii  lull  klinw  le<ljr,.  |,f  his  rlieni's  lause  liet'nie 
advi.sinf,'  tliercnn  and  irive  a  candid  n|iiiiicin  id'  the  niefils  and  jirnliahli' 
results  (if  iiendiiij;-  m-  rnnieni|>lated  lit  i;ratinii.  He  shmild  hewaie  of 
hnld  and  luiilideni  assurances  in  i  lienls.  esjK'cially  where  the  eni|iliiy 
iiient  nia.\  de|ienil  nn  siicli  assnrain  I's.  He  slunild  hear  in  mind  that 
s(ddniii  are  all  the  law  and  fails  nn  llie  side  nf  his  client,  and  that  ''//{(ti 
iillrriiiii  jiiiih  III'  is  a  safe  rule  tn  fnllnw." 

iL'i  "He  should  at  the  lime  nf  retainer  dischise  tn  llie  client  all 
the  circniiisiances  nf  his  relalinns  in  the  jiaities.  and  liis  inleres!  in  or 
cnnneciiiiii  Willi  the  imitrnversy.  if  any.  which  nii;:lit  influence  the 
client  in  selectinn  nt  mnnsel.  He  shnuh'  avnid  re|)reseiitinjr  iiiitlicting 
interests,  ♦4^«i}+l_  Ly  adtkWil  **(  M  mnrcntt^.  ff+v*Ht  rtf«H-  h  (M  44**— 
»4n»!TiTP  nf  HYe-  fftrts.** 

{'■>>  "Whenever  the  conlrnversy  will  admit  nf  fair  adiuslinent. 
ihe  (  lieiil  shnnid  he  aih'i.sed   m  avnid  nr  in  (.ml  llie  iiliiralinn." 

The  iliii.N  id'  asc.rlaiiiin;;  all  llie  lai is  hefnre  advisiin;  iherenn  will 
avnid  many  nnpk.asant  surprises  fnr  Imih  lawyiT  and  clieni.  I^verv 
lawyer  whn  has  liet.ii  in  jiradice  a  lew  years  has  learned  this  lessou, 
snliielinies  \.\  deail.v  linll;,dil  experience.  ('lienl-  raniint  alwav.s  be 
ridied  u|'nii  in  ii.|ale  all  the  cin  iiinstames.  ami  snineiinies  the  nnisl 
material  t'.irts  are  niii\  elicited  h,\  a  prncess  nf  crnss  examination. 
lia\in;X  |inssessed  himself  nf  all  Ihe  fads,  the  next  diitv  nf  tlie  lawyer 
IS  In  ad\ise  his  clieni  candidly  ,iiid  hnnesllv  If  in  Ills  opinion  the 
clieni  h.is  no  case  he  should  leil  him  so.  and  dissuade  him  enferinff 
inti    litii;aliiiii  llial   is  either  unnecessary  or  lialde  to  lie  unfruitful.     In 
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JmkK  V.  Hell.  :!  ('.  &  I*.  iUO,  Lord  Tcnterden  said  to  tlip  jilaintiff's 
attonipv.  "Vou  sav  in  vonr  cvidiTicc  Ilial  von  neither  [  M-suadcd  nor 
dissnadcd  tlie  |iIaiiititV  wiicn  he  a|>iili(Ml  to  you  on  tlio  sut.jfit  of  this 
action.  In  that  rcsix'ct  you  did  n"t  do  ycuir  duty.  It  was  your  duty 
to  tell  him  that  he  ou};ht  not  to  l>i-in}i  llie  action." 

Hotlnian's  Sili  resolution  is:  "If  I  have  ever  had  any  connection 
with  a  cause.  I  will  never  iierniit  myself  i  when  that  connection  is  for 
any  reason  severed  i  lo  he  en^njied  on  the  side  of  my  former  antagonist. 
Nor  shall  any  chanire  in  the  formal  asiK'ct  of  the  cause  induce  me  to 
regard  it  as  a  ground  of  exception.  It  is  a  iioor  apology  for  being  found 
on  the  ojiiiosite  side  that  the  present  is  hut  the  ghost  of  the  former 
cause." 


As  eariv  as   UilL'  an  aiidrnev.  one  .Mas 


was  committed  to 


the  Fleet  and  stricken  olV  I  he  rolls,  because  after  being  retained  on  one 
side  he  accepted  a  retainer  on  the  other.  About  the  same  period,  it 
Vas  on  sevei'al  occasions  decided  to  be  aciionabli',  to  accuse  an  alliu'uey 
iif  being  an  andddexler.  or  one  w  Im  deali  with  tiolh  sides.  The  rule  in 
I'-ngland  today  i>  noi  inllexible.  because  by  Rule  of  lOliquelle  'JH,  1!>1,7. 
.\nnual  IM.ulice  LMJIf.  counsel  wlm  has  drawn  pleadings,  or  aih  ised 
on  one  side  may  accept  a  brief  on  the  other  side,  provided  lie  gives  the 
party  for  whom  In  has  drawn  jileadings  or  advised,  an  opportunity  of 
retaining  him  f«  .  the  trial.  And  rule  LM,  Id.  24:^.1,  says  that  counsel 
is  not  obliged  lo  a(  cejpl  a  retainer  in  any  lase  wlier;>  he  has  previously 
advised  another  party,  and  he  should  refuse  where  he  would  he  ein- 
barr.Mssed  in  the  dischai'ge  of  his  duty  by  I'eason  of  confidence  i'e]>osed 
in  him  b\   'he  other  side.    *^' 

Not  only  is  a  lawyer  bound  not  to  slii'  up  litigaticm  but  it  is  his 
duty  to  keep  his  client  out  of  it.  whenever  it  is  reasonably  jKissiblp  to 
do  so.  and  to  always  be  on  Il;e  alert  for  a  favorable  o|>portunity  of 
elTecling  a  compromise,  whenever  from  the  nature  of  the  disi>ute  a 
comjiromise  is  possible.  Kvei-y  )iei-son  who  has  Ik^mi  much  involved 
in  litigatioii  reali/e;  that  il  is  a  [mpoi-  selllemenl  which  i;;  not  better 
than  a  lawsuit.  The  lawyer  who  w  ill  hold  his  clients,  and  whose  nnme 
will  be  Idessed  amongst  Ihem,  is  he  who  keeps  his  clients  out  of  litiga- 
tion. The  jiower  of  counsel  or  solicitor  to  etfecl  a  setllement  or  com- 
|iromise.  without  his  client's  lonsenl.  is  not  within  the  scope  of  this 
paper,  but  those  who  are  interested  in  the  suliject  may  with  j^rofit  refer 
to  )rattli>in^  V.  Mmistrr.  I'd  ^l\\.\^.  111;  Slrnuss  v.  h'rnnris.  L.TJ.  1 
<>.l!.  :!7!l:  sill  iihinl  \,  ly'iihinsun  \  l!tl!i|,  1  K.M.  471:  Wutt  v.  Cliirk.  I- 
P.TJ.  :!.in:  \iiilr  v.  diinliiii  Limin,  |I!MIL'].  .\.(".  10.-.;  fjtllr  v.  Siwail- 
hiirii  I  l!tl(ll,  2  K.M.  W>'2. 

(41  "fie  should  treat  adverse  witnesses,  litigants,  and  counsel 
with    fairness,    refraining  from   all   ojVensive   (lersonalities.      lie   must 


"1      Fricman   74. 

(21      S<i'  I'er  I, ..id   I'l.leti,  nruliin,.  v    Tli..!]..    la.dli  .iOn;    \miihlclt  v.  Bl.iy- 
h  i.k,  J  .'\iLd.  Oi. 
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nvdirl  iin|i;irliiij;  In  |iriifi'ssi(iii;il  ilulics  the  clirnl's  |mmsiiii;i1  f('i'liii;»s 
Mini  I'lcjuiliics.  Al  llii'  Mime  lime  lie  ^Imiild  ilisili;iii:c  lii>  iliil\  In  liis 
rlii'iil  wjlli  liniiiii'x  Mini  willhiiil  Iimi'  nl'  JMiliclMl  liisI'MVnr  .ip  |iiili|jr 
iiii|Mp|iiiliiritv." 

I'"rn|||     limliM-.    Ill     imlilii      |Hi|i(V     lllr    \;\\\     (ArlUI'l-         ■llll^i'l.    .lllnrMI'.V 

Mini  siilicildr  11(1111  liiiili  ii\ii  ;mi|  i'i'iiiiiii;il  li;iliilil,\  I'm  iiii\  I  li  iii^;  v;iiil 
ipy  lliciii  nil  IicIimH'  III'  ilicir  rliciii^  in  m  imliciiil  iin|iiir\.  'I'liis  |iilvil('Hi' 
cXIcinK  I'M'ii  111  llic  111  Iciiiin  I'  III  wniijs  wliiili  nil'  Imlli  iiiiilicinils  ninl 
inclnviinl.  Ill  till-  I  iiilnl  Siiiics  I  licli^vc  ilic  |ii  i\ilcy;('  nnl\  rxhinN 
111  wliiil  i>  |icri  inciil  ;iiii|  inalcii.il.  I'.\('i\  (■unslijcriil  inn  nl'  iinnlcmc. 
if  I'di-  nil  liiylirr  nniiivr.  >iiiiiilil  ic^ii-.iin  ilir  hiwvcr  rrmn  ;iliiisin;j  llli^ 
!i|-i\  ilcf;r.  Nnlliin;^-  is  fvri-  ;:;;iiin'il.  lull  liillrli  is  rorlri  I  cil.  li\  nlli'iisixf 
Mini  lllllilil-  llcMlllii'lll  111'  Mliv  III'  llic-  ;nl\cl>c  |iMliii's  In  llin  li  I  i;;M  I  inn. 
I'lic  lifsi  Mini  nmsi  sinrrssrnl  minis,'!  nin  \\\f  nmsi  cniiilcnn^  in  ilicir 
n|i|«niinnis.       I    nin    ^hnl    In    sM,\ .    iI'mI    llir    iiiiil'i'ssinnMl    lpnll,\     Iims    lu-nil 

MininsI  ir  iml  rlllilrlv  I'l  i  III  i  11 M I  I'll  rinln  M  |  ili  ircssii'll.  wllilll  llt'VCl-  llMli 
M  |ilMrr  I'nr  liini.  ruiiilsi'l  iiiM\  I'llllv  1 1  Isrlni  I  ;;r  his  illllv  111  his  rlicill 
Mini  'I      III'  s;iiii|.  I  iiii,.  iH'iiH'Mii  h'     s,'|f  -IS  ii  i;i'iii  li'iiiMii.     liirliMnl  Harris, 

l\   • '..     HI     his     llillls    III     ,\li\iirMi\     III     ."i:;.     ||;|s     ihis     111    sM\:        "'I'ln'     ninsl 

i-iniiii'iil  Mil'  MS  M  mil'  ilii'  innsi  niiMli'i'iii'd.  ami  llin  i|nicl  inndiMMic 
niMiini'r  is  ;;('in'rMll\  llm  iiinsi  cliccl  i\c.  I  ijn  nnl  iiili'ini  In  iiii|>ly  iIim' 
liliisii'i-  Mini  M  ]\\ii]\  iniii'  will  mil  sninni  iini's  iiniii'i-\n  m  liiniil  uiliicss. 
lull  llijs  is  mil  iinss  ('MiniiiiMi  i"ii  m-  inir  miImumcv.  [|  is  nm  wil  Inil 
tiililyiim  niii  iiili'llni  I  iimI  imwcl-  lull  ini'ii'  |ili\sirMl  IliniiKMH  Hill.  Nnr 
wniilii  I  sM\  iliMi  iln-  miImmmIc  slniiilij  Ml  mII  linics  ircMl  m  wiliicss  wilh 
llin  j^t'iil  li'iirss  III'  11  ijnM-.  Si'\crii\  nf  iiini'  ami  inMiini'i'  rninini!  ililc  with 
sell'  i'('s|M'cl  is  rici|licnl  ly  licirssaiv  in  Uri-]i  M  uilncss  ill  rlici-k  Mini  tn 
draw  111-  (iiive  llie  tiiiili  mil  nl'  liliii  if  he  Inivc  mii\  ;  Inn  llic  sc\crily 
will  liisi'  nmic  nl'  iis  rmic.  ini.v .  ii  will  n'ii'i\c  mm  iini-i'Msc  n|'  ii,  Uy  lining 
rililiislicii  wiih  llii'  |in|isl!  nl'  rmiiirsy  inslcMii  nl'  liciiiy;  i'mif;ln'iM'(l  wilil 
Ihn  lMii;,niM):c  nl'  iiinniii|irniiiisiiij;  nnlniK'ss.  instMinns  nl'  llic  ImIIc]' 
Mic  c\ncliicl\  iMl-cMl  ihc  i',n;;iisli  I'.Mr  '  li  is.  Imwcxcr.  ilic  ni  rMsinnal 
Inillv  « hn  cNiiics  ihi'  innst  |iiililir  Miii'iiiinii  Mini  rrcMlcs  in  ilic  lay 
inimi  ihc  iin|irc>sinn  iliMi  lln-  iiiM|niii\  nl'  jauvcis  iirc  nl'  thai  lypc. 
llvcn  ihc  IcMi'iicii  ami  i  lisci\an!  Ai  rliliisliii|i  Whalciy,  in  his  ■■i'',lcinciils 
nl'  llhclniir,  "  I'm  1 1  s  inin  ihjs  cnnr.  \ni  niiiil  he  Iims  liccninc  ms  cxlincl 
as  ihc  hnilii  w  I  i  the  iiinlcssinn  lie  cniiicly  lici'  frnin  his  lilii^litinf.' 
inllncmc  As  |i"iiilcil  mii  li\  Sir  .jnlin  IiiimI  in  his  Miliiicss  nn  l,(>ii;al 
Ijliiis,  ilic  ('mills  slimiiil  ami  in  |irMclicc  lin,  jimiccl  \\iincss,.s  I'l'din 
iinlMir  allailv  will  nnl  .illnw  ilnin  in  lie  Inillicii  m-  wlial  llic\  say  (hm-- 
vciii'cl  In    Ihc  inycniiiix    nl'  ihc  slJUcii  cxiiiiiiiicr. 

I -I  I  'lie  slimild  cinicMMir  liy  mII  lair  Mini  Imiinialilc  moans  in 
nliiaiii  I'm-  his  clicnl  (lie  liciiclil  nl'  any  and  cvciy  remedy  and  defeiico 
which  is  anihni'i/eil  lix  law.  He  innsI,  Imwcvci-.  sleadlMslly  hear  in 
iniinl  ihal   ihc  l;ii'mI   linsi  nf  ihc  lawxcr  is  In  he  |iei-fnriiied  williiii  and 

iitil    V\iiiit»iii    I  lie    iMiiiiiuS   i-i    ItM'    iiiM  .        i  iie   nilni*  ni    liie    idwvei    liin'H   Uoi 


|n'!-iiiit,  imicli  Ii'ss  ilin's  it  ih'iiiiUKl  nf  liiiii.  fni-  aii.v  client,  vicilaiion  of 
law  or  any  nKumer  nf  fraud  <ir  iliiiancrv. 

i<)i  "It  is  Ills  ri^'lii  Id  iindi'i'lakc  ilic  (IcfcMicc  nf  a  iktsou  accused 
(if  crime,  ri';iar(llcss  of  his  dwn  ixMSdiial  opinion  as  to  the  ;;nilt  of  tlic 
accused.  Having'  undeiiak.'n  smli  defence,  he  is  liouiid  l).v  all  fair  and 
honoraliie  nieaTis  to  |iresenl  every  defence  lliat  the  law  of  the  land 
[jerinits,  lo  the  end  that  no  person  may  lie  deprived  nf  life  or  lilierly 
but  Iiy  due  process  of  law." 

I.'awyers  are  mitiislers  of  justice:  that  is  the  ideal  fMiiclion  of  llie 
r.ar,  lint  we  musi  understand  what  is  meant  liy  justice.  Our  Courts 
are  ("oiirts  of  law.   n(rt.  as  sotiie  have  errcuieously  supjioseil.  Courts  of 

conscience.      'I'lie  casuist's   code    could     o|il.\     1 nforced     In     .ludf;es 

possessing.'  utifclteied  discretion,  and  we  know  what  Lord  Chief  Jus- 
tice Catnden  said  on  iha'  sulijecl.  "The  discretion  of  a  .lud^re,"  he 
said,  "is  the  law  of  tyrants,  it  is  ah\a\s  unknown:  it  is  dilferent  in 
ditl'eieiit  tnen  ;  it  is  casual  ami  de|M'nds  u|miu  the  constitution,  teiuiK'r 
and  passioit.  Iti  the  lirst  it  is  ofteulitnes  caprice:  in  the  worst  it  is 
every  crime,  folly,  passioti  to  which  human  iiatute  is  liahle."  Courts 
of  Kquity  were  for  a  time  thou^rht  to  he  Courts  of  conscience  hut  when 
so  re}:atdi'd  met  with  no  favor.  Selden  s|H';iks  of  eipiity  as  ",i  rojniish 
tiling'  \'nv  whiih  tlii'ie  was  no  tm'asure  hut  thi'  sucicssive  chancellors' 
consciem-es  which  mifiht  vary  as  much  as  the  len-ith  id'  their  feet,  a 
rejiroach  which  Lord  i;i(len  repudiaied  and  said  tiothint;  could  ii\\v 
hitu  frreater  )iain  than  .1  recollection  that  he  h;id  done  anylhin;;  to 
justify  it.  "'  K.vperiethe  soon  taufrht  that,  if  the  doctrim's  of  eiiuity 
were  to  lie  of  atiy  value  as  a  system  of  jurisprudence,  the  Chiiucellors 
must  he  as  tiiucli  iitider  the  control  of  tixed  imixims  and  its  initch  hound 
hy  prior  authorities  as  the  cotunion  law  -Tudjies. 

I-iherty  titid  property  today  are  rcfrnlated  in  accordatice  with  the 
law  of  the  land,  and  the  rtmction  of  the  lawyer  is  to  secure  fiu-  his 
client  the  proleciiou  nf  these  laws.  That  is  whtit  is  meant  by  aiding.' 
in  the  adiuinistral  ion  of  justice:  and  when  he  succeeds  in  secnrinfi  for 
him  the  honetil  or  protettioti  of  tlu'  law.  in  the  vast  majority  of  cases 
it   will  !h'  fonml  that  he  has  ohtaiued  f<u'  him  suhslantial  justice. 

Th(>  ethical  principles  invidved  in  these  I  wo  canor  s  htive  been  the 
occasion  of  a  uteal  deal  of  (■(■ilrovei  >\ .  IlolVtnan's  TJih  and  l.'tth  re- 
s(dutiims  are  to  the  effect  that  he  unuld  iii'ver  pl(>ad  either  the  stiitute 
of  litnilalions  or  iufanc.\  to  defeat  tin  otherwise  honest  denuind.  iiml 
no  doubt  he  would  lia\e  inclitded  the  statute  of  frauds  in  the  same 
cale;:ory.  >  In  adoptiu};  these  residulions  Hotlnian  has  assumed  a  wis- 
dom and  a  m(U'alil>  higher  than  that  id'  the  le^'islature  by  which  these 
l.iws  were  enacted  The  undersiandin;:  of  the  profession  h,as  never 
been  in  :icc(U(l  with  Mr.  IlolTtmin's  resolutions:  but  is  much  better  and 
more  accurately  e.\press4'd  in  the  canon.     .\  I  the  same  lime  the  lawyer 
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must  not  in  tlic  iiilcrosi  ..f  his  client  violate  tlie  law.  Neiil.er  slioiild 
'le  allow  liiinself  to  lie  used  as  an  inslninienl  of  ii|i|iressiiin  oi-  wron;;. 
In  the  lan}ruaK<'  of  l,oi(l  Cocklinin  aln.Kl.v  i|iioieil  the  aims  wliiili  he 
wields  are  to  he  "the  anns  of  the  waiiior  anil  noi  of  ihe  assassin." 

It  will  soniPtiines  hapin-n  that  after  a  lawyer  has  aiceiiteil  in  jrooil 
faith  a  retainer  in  a  I'ivil  cause  he  has  lieconie  convinced  that  it  is  dis 
honest  and  nnjiist.  His  duty  nnder  such  cii ciinisiances  is  well  slated 
in  an  article  in  N'olnnu-  -'•  of  The  (Ireeii  Ha;:,  *'<-.  Iiy  Mr.  <ieo.  I'.  Costi 
fian  :  •■Whenever."  he  says,  -the  ciiciinisiaiH  es  of  a  civil  case  make  ii 
clear  that  a  man  of  honoi'  and  conscience  cannot  longer  he  a  party  to 
its  jiroseeiition  or  defeiue  without  dishonor  and  moral  de^rradaiion.  it 
is  of  conrse  his  duty,  paid  legiil  advocate  thon^rli  he  may  he.  to  ahandoii 
the  case  in  the  po|Milar  meaniiif;  of  the  woril  hy  withdrawiny;  finni  ii 
and  letting:  the  client  find,  if  ho  I'.in.  another  lawyer  to  take  the  with 
drawer's  place." 

.An  interesting;  ipiestion  of  le};al  ethics  was  projt-cted  info  the 
famous  Tichhoiiriie  lyjecttiient  action  hy  Sir  .lohn  ('olerid;;e,  (hen 
.\ttoriiey  <  ieneial.  w  ho  led  for  the  defence,  in  w  hidi  Sii-  .(ohn  ^rut  ratln-r 
tile  worst  of  it.  Me  seems  to  have  hecome  so  ohsessed  with  tlie  dis 
honesty  and  iniipiity  of  the  claimant's  jiretensions  that  he  could  not 
understand  how  any  [hmsou  elsi'  c-ould  entertain  other  views,  and  at 
one  sta};e  of  the  trial  he  chaijicd  counsel  for  the  clainianl.  Serjeani 
Hallantyne  and  Mr.  (litford.  the  iireseiit  Lord  llalshur,\,  with  having' 
tnade  themselves  acc(«in|ilices  in  their  client's  crime,  liecaii.se  they  did 
not  withdraw.  Moth  defence  counsel  made  s|iirited  rejoindeis  and 
refused  to  he  lectured  on  their  duty  liy  the  .\ttiuney  •ieneial.  The 
conllict  hetween  the.s(>  eminent  counsel  was  inticli  discussed  in  le^jal 
periodicals  amon^rst  them  f*  (".I,.d.  N.S.  til.  and  the  Law  Titnes,  in 
hoth  of  uhiih  Sii'  .fohn's  altitude  was  severely  condemned,  as  it 
ajipeais  to  have  heen  h\  the  entire  le;;al  profession.  The  view  e.vpressed 
was  that  counsel  for  the  claimant  were  not  Iiound  to  usurp  the  func 
lions  (if  the  jury  and  anticipate  their  verdict  hy  lhro>\iii;;-  up  the  case 
under  |eiialt\-  of  hecoiiiiii;;  participalors  in  his  villian.v  if  he  should 
fail.     The  Canada   Law    .liuirnal   ciuicliides  its  article  hy    sayiiifr.  "We 

inist  this  iiiosi  unpleasant  ejiisode  ma\   after  all  he  iirnduclive  of  <i 1 

results  in  esiahli-^hin;:  the  rule  that  no  counsel,  however  liiy:h  his  posi 
lion   or  how    slroii};  his   convictions  of   the  justice   of  his   lanse   m.ay 
.U'rofiate  the  right   to  impujin  the  motives  or  (]nestioii   ihe  iiile^rrily  i>f 
e\-en  Ihe  Immhlest  of  his  jiroft'ssioiLil  brethren." 

r.ord  ('am|iliell  in  his  Lives  of  the  Chief  -Instices.  relates  nf  the 
Kreat  and  L'ood  Sir  Matihew  ifale,  that  "he  liepin  with  the  specious 
hilt  impracticalde  iiih  of  never  |i!eading  except  on  the  ri;;lit  side 
which."  L(U'd  Caniphell  says,  "would  make  the  ciuinsel  decide  without 
knowiniJ:  either  facts  or  law  and  would  put  an  end  to  the  adtniuistra- 
tiiui  of  justice,"  hut  that  Sir  .Matthew  afterwards  .ihated  inii.li  of  lh«' 
scrupulosity  he  liad  ahoul  causes  which  appeared  at  lirsi  view  uujiist. 


Few  [»eiii>lf  have  iiiiiic  tersely  stated  the  duty  of  counsel  thau 
Saiimel  .Tolnison  in   ilie  followinfr  dialofrne  with  his  friend   Boswell: 

■•Hoswell:  I  asked  him  whetlier  as  a  moralist  he  did  not  think 
•that  the  iiraciiie  ot  the  law  in  some  degree  Imrt  the  nice  feeling  of 
"honesty. 

••Johnson  :  \\  iiy  iio.  Sir,  if  you  act  properly.  You  are  not  to 
••(leieive  your  clients  with  fi'lse  rei>resenlatioiis  of  y>nv  opinion;  yon 
"are  not   to  lell  lies  to  a  Judge. 

-Hoswcll:  r.ut  what  do  you  think  oi  supporting  a  cause  which 
•■you  know  to  he  had  ? 

••Johnson:  Sir,  you  do  not  know  it  to  he  good  or  had  till  the 
••.lud;^''  determines  it.  I  have  said  that  you  are  to  state  "acts  fairly; 
••>o  thai  your  tliiiiUint;  or  what  you  call  knowing  a  cause  to  he  had 
••uius'  he  from  reasoning,  must  he  from  supjiosing  your  arguments  to 
•lie  weak  and  inconclusive.  M\il.  sir.  that  is  not  enough.  An  argu- 
"ineut  which  does  not  convince  yourself  may  convince  the  Judge  to 
••whom  you  urge  it  ;  and  if  it  (hu's  convince  him  why  there,  sir.  you  are 
•■wioug  and  lie  is  right.  It  is  his  husiness  to  judge  and  you  are  not  to 
■•lie  ciMitidenl  ill  your  own  opinion  that  a  cause  is  hud,  but  to  say  all 
■•\<n\  1  an  for  your  client  and  then  hear  the  Judge's  opinion." 

ISaroii  Mraiiiwell  said,  in  ■Idhnsini  v.  Etmrson,  L.H.  (i  K.\.  :><>7,  "A 
inairs  rights  are  to  he  determined  hy  the  (."ourt,  not  by  his  attorney  or 
counsel.  It  is  for  the  want  of  remeinln'ring  this  that  foolish  i>eople 
object  to  lawyers,  that  they  will  advocate  a  cau.se  against  their  own 
opinions.  A  client  is  e  itled  to  say  to  his  counsel  'I  want  your  advo- 
cacy not  your  judgment;   I   prefer  that  of  the  Court.'"   <" 

floseph  II.  Choate  in  an  address  in  litll,  went  to  the  root  of  the 
matter  when  he  said:  •"It  is  only  out  of  the  contest  of  fuels  and  of 
Inains  that  the  right  can  ever  be  evolved— only  on  the  aii'-il  of  dis- 
cussion Ihat  the  sjiark  of  truth  can  Im>  struck  out.  i'ertect  justice,  as 
Judge  Sliuy  said,  belongs  to  one  judgment  seat  .inly  to  that  wliich 
is  linked  to  the  throne  of  God — but  human  tribunily  can  never  do  jus- 
tice and  decide  for  the  right  umil  both  sides  have  been  fully  tried." 

The  I'^nglish  rule  undoubtedly  is  that  counsel  is  not  at  lilierty  to 
refuse  to  defend  a  prisoner  by  reason  of  any  preconceived  notion  of 
his  own  as  to  the  accused's  guilt  or  innocence.  The  canon  under  dis- 
cussiim  does  not  make  it  the  duty  but  the  right  to  do  so  if  he  choose. 
.\  more  ditl'iiuil  iiuestioii  and  mie  that  has  caused  considerable 
disciissiiui  in  llngland  is  not  touched  by  tlie  canon.  I  refer  to  the 
i|ues!ion  of  taking  \\\\  lu^  continuing  the  defence  of  an  accu.sed  per- 
son after  he  has  confessed  his  guilt  of  the  crime  charged. 

In    the   t 'ouivoisier   .Murder  Case.    1    Tuwnseiid   SIT.   '244.    '''    the 


111  He  had  iireviously  laid  down  the  same  doctrine  in  Swintin  v.  Chelms- 
I  .rd,  5  H.  &  N.  at  900. 

I  i' t  \  \rrv  I'uii  acci>inii  nf  liii^  t  umi  "  fi -,>  is  i<i  in*  iciiiini  in  C"ii>,iiKan'.s 
(.  ascs  on   l.iKal  Kthics,  321. 

26 


oelchiMtci]  ("liMilcs  l'liilli]i>  \v;.s  (Diinst'l  for  the  atTused.  During  the 
trial  tlic  |irisiiiicr  iiiadi-  a  i(iiii|ilfto  coTifessidn  to  liis  counsel  but  at  Aw 
same  tiiiic  iirsi>i('il  iliai  lie  ((inliiuu'  liis  di-fi'nic.  riiilli(>s'  first  impulse 
was  to  ihiow  u|i  ills  liiict'  liut  tlually  at  the  urgent  su^<;i'slion  of  his 
associate  counsel  Mr.  ClarUsnn.  lie  laid  tlie  luatler  iiefore  IJaron  I'arke, 
one  (d  ilie  iiresidiiif,'  .Iudf:i's,  Itaroii  I'arke  on  liein^  told  that  the 
accused  refused  to  release  his  counsel,  told  I'liillips  iliat  he  must  con- 
tinue to  ail  and  hi'  did  so,  Courvoisier  was  convicted  and  executed. 
On  the  fact  of  the  conl'ession  to  his  counsel  liecouiii>;r  kn  >\vn,  Philiijts 
was  severely  criiicjscd  liy  the  London  loxaminer,  noi  because  he  did 
not  alianihm  the  accused.  Inii  U'cause  if  said  he  t'udeavored  to  fasien 
the  crime  'jion  an  innocent  party,  a  fellow  servant  named  Sarah 
Maiicer,  a  <  liai^re,  which  if  true,  would  have  amply  justilied  the 
criticism,  lie  was  also  lilanied  by  his  lef,'al  brethren  for  liaviiif;  men- 
tioned the  confession  lo  liaion  I'aike,  thus  iioi  only  |tultinj;-  the  .Jud^e 
in  an  awkward  posiiion  bill  beinj;  unfair  to  the  accused.  Although 
the  i'.xaminer  reiiiiued  to  ihe  attack  fioin  lime  to  time  it  wasi  not 
until  after  the  lapse  of  nine  years  iliat  .Mr.  I'hillips,  then  occupying 
an  important  judicial  posiiion,  made  any  reply.  A  consideration  of 
all  the  evideiKe  (oiivinces  one  thai  .Mr.  I'liillips  violated  no  ethical 
principle,  lie  not  (july  diil  not  endeavor  to  cast  suspicion  u[kui  Sarah 
.Maiicer  after  ilie  confession,  but.  in  his  sjieech.  he  expressly  (old  the 
jury  that  he  did  not  mean  lo  do  so.  Tlie  whole  ([ueslion  of  the  diilv 
of  counsel  after  his  client  has  confessed  has  been  reviewed  by  the 
Knjjlish  liar  Council  whose  rulinj;  is  ]>ublished  in  the  I'Ml  White  ISook 
at  l.'4:i;'..  'I'lie  ^'eneial  conclusicui  is  that  where  an  accused  |>erson  ha.s 
coiifessei!  to  his  ((Jiiiisel,  a  confession  "is  no  bar  to  that  adMicale  apjiear- 
ing  or  continuing  lo  afipear  in  his  defence,  mu-  indeed  does  such  con- 
fession release  the  adiocati'  from  his  imperative  duty  to  do  all  he  . 
honorably  can  do  for  his  client.  I'.ut  such  a  confession  imiHises  very 
.strict  limitations  on  the  ciuidiid  of  the  defence.  .\n  advocate  may  not 
assent  to  ihal  whi(  h  he  knows  to  be  a  lie.  lie  may  not  connive  at,  much 
le.ss  substantiate  a  fraud.  While  therefore  it  would  be  right  to  take 
any  objeciion  lo  the  •  omjietency  of  (he  Court,  to  the  form  of  the  indict- 
ment, to  the  admissibility  of  any  evidence  ov  to  Ihe  sulficiencv  of  the 
ewdence  admitted,  it  'Aould  be  absolutely  wrong  to  suggest  that  some 
oiher  iier.soii  had  committed  the  otl'enee  charged  or  lo  call  an\  evidence 
which  he  must  know  to  be  false  having  regard  to  the  confession;  such, 
for  instance,  as  evidence  in  support  of  an  iilibi,  which  is  intended  to 
show  that  the  accused  could  noi  have  done  or  in  fact  had  not  done 
the  act.  That  is  lo  say,  an  advocate  must  not  iwhellier  liy  calling  the 
aiciised  or  oiheiwisei  set  up  an  ailirmalive  case  iiiconsislent  with  Ihe 
conb'ssion  madi>  lo  hiin,"  .\s  to  counsel's  duly  with  respect  lo  the 
evidence  for  ihe  prosecution,  •'no  rule  can  be  Lijd  down  than  this,  thtif 
''    ■'  *■.•:•■•!••!    -■    ■  •■•'  '■- ;'!t-::T  T-  ;.;:it-::  ■  r_*.    ;-,■:;-;:   ;;::::',-;;;;;;iI   V>  iTIir-.-^.S  Tititi 

lo  argue  that  the  e\  ideiice  liiken  as  a  whole  is  insull'icient  to  amount 
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In  jiniof  lliiii    the  accused  is  nuili.v  i>\'  tlic  offence  charged.     Further 
than  this  he  onfiht  not  to  go."  

I  7  I  "lie  sliortld  not  aciiinre  bv  iinrchase  oyotherwise  anv  interest 
ill  the  siilijci  t  matter  of  the  litigation  lieiiig  conducted  by  him.  He 
should  ait  for  his  client  only  and  having  once  acted  for  him  he  should 
not  act  agaiiisi  him  in  the  same  matter  or  in  any  other  matter  related 
thereto,  and  he  should  scniiiulously  guard  and  not  divulge  his  client's 
secrets  or  confidences." 

This  canon  is  in  direct  contlict  with  section  TIH  of  the  Manitoba 
Law  Society  Act.  In  Kngland  "'  and  in  every  other  ]irovince  a 
champertous  agreement  between  a  lawyer  and  his  client  is  not  only 
nnenfon  eable  lint  is  an  in(li<table  olTence.  In  two  provinces.  Alberta 
and  Ontario,  a  barrister  uimiii  call  is  re(iuired  to  take  an  oath  amongst 
other  tilings  "not  to  be  guilty  of  champerty  or  maintenance." 

It  sonietiines  ha|i|iens  that  what  is  legally  right  is  ethically  wrong 
and  although  the  .Manitoba  statute  iK'rmits  a  lawyer  to  bargain  for 
an  interest  in  tiie  subject  matter  of  the  litigation,  if  the  tendency  of 
such  a  bargain  is  to  degi-ade  an  lionorable  ])rofession  it  should  be 
reprobated.  .\ii  iiitei-est  in  tlie  subject  nnitter  reduces  the  lawyer  from 
the  position  of  tiie  litigants  advocate  to  that  of  his  partner,  subjects 
him  to  all  tiie  temptations  which  beset  a  party,  and  not  infrecpiently 
leads  to  unliai»i>y  contlicts  between  them  when  it  comes  to  a  ipiesticm 
of  settlement.  The  right  to  bargain  for  such  an  interest  encourages 
that  nialadorous  species  liie  "ambulance  chaser." 

I  am  sure  no  member  of  the  jn'ofossion  wants  to  see  reiK'nted  in 
Canada  a  scene  such  as  followed  the  mine  explosion  at  ("oal  Creek, 
Tennessee,  some  years  ago  by  which  hundreds  of  men  were  killed,  when 
numerous  lawyers  hastened  to  the  place  and  as  stated  in  iHfirrsoU  v. 
Coal  Cnrh-,  !»S  S.W.K.  ITS.  "entered  actively  into  the  comiietition  tor 
business,"  o])enly  .solit-iting  bereaved  widows  to  entrust  them  with  the 
right  to  bring  suits  for  damages  for  a  share  of  the  proceeds.  The 
report  says  that  I'.td  damage  actions  were  in  this  way  started.  The 
attorneys  for  the  defendant  attempted  by  negotiations  with  the  plain- 
titls'  attorneys  to  ell'ect  a  compromise  but  the  latter  no  doubt  to  some 
extent  influenced  by  their  interest  in  the  actions  refused  the  amount 
offered.  The  defendant'.s  attorneys  then  adopted  the  unethical  course 
of  going  behind  their  back  and  making  the  offer  direct  to  the  plaintiffs, 
who  accepted  it  and  the  enterprising  attorneys  got  nothing. 

^^'llat  in  the  I'liited  States  are  known  as  contingent  fee  contracts 
and  in  England  si)eculative  actions,  not  involving  a  stipulation  for  an 
interest  in  the  subject  matter  but  in  which  the  solicitor's  right  to  pay- 
ment hinges  upon  results  liave  received  countenance  in  both  countries. 
In  a  speculative  action  for  jiersonal  injury  before  Mr.  Justice  Darling 
in  which  the  defendant  obtained  a  verdict,  he  ordered  the  plaintiff's 


1  Hals.  51;  in  re  .Solicitors.  [1912]  1  K.B.  302. 
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sdliciidi'  III  |i;i>  I  he  ilflfiiilaiifs  fiisls  Imt  his  decision  was  reversed 
In  tlif  Cimn  .if  Aii|H'iiI.  IK)  I..T.  IM.  Ttip  Ma.ster  of  the  Holis  said  in 
hi.s  iipiniiin  ■ihi'ic  is  nu  iniprii]iiii't.\  ai  all  in  a  solicitor's  merely  con- 
iluciin;;  a  s|it<iilaii\c  act  inn.  for  if  it  were  inipr()|)er  for  a  solicitor  to 
iln  Ml.  iiKiTiv  |iiiiii-  |ifii|ili'  uiiiilil  lie  uiialilf  to  p'l  ilii'ir  lci;al  rif;lits."  A 
few  nionilis  ImIuii'  l.nrii  ("hiff  .liisiiiti  l^iisscll  said  ■'it  was  {lerfectly 
consislcnl  with  ilii'  iiijrlit'si  lionoi'  to  lake  u|i  a  s]KHiilative  action  in 
this  st'iisc,  viz..  tiiat  if  a  suliciior  heard  of  an  injury  to  a  client  and 
honesll.N  lonk  pains  in  infnrni  liiniseif  wlieiher  there  was  a  bona  fl<ie 
cause  of  ai  lion,  ii  was  lonsisieni  with  liie  hnniu'  of  the  profession  that 
the  solicitor  slionld  lake  up  llie  action.  It  would  he  an  evil  thing."  he 
said,  "if  lliere  wei-e  no  ^olicilois  In  lake  up  sin  h  cases  hecause  there 
was  in  tliis  ronntry  no  machinery  hy  wliicli  ilie  wrongs  of  the  liiiinhlei' 
riass  could  lie  viiiilica led.  I. aw  wa>  an  e\|KMisive  lii.xury  and  justice 
Wduld  very  ofirn  mil  he  ihine  if  thetc  were  no  professional  men  to  take 
up  their  cases  and  lake  the  chance  nf  ultimate  |iayuient;  hut  this  was 
on  the  sup]iosiii(in  that  the  solii  itnr  had  satisfied  himself  hy  careful 
in<piii-\    that   an   hniiesl    rasi'  existed." 

In  sinh  an  aiiioii  ii  would  he  iierlectly  fair  that  a  solicitor,  con 
sideiiii};  the  risk  involved,  should  I  "  reinunt : ated  ujion  a  somewhat 
higher  seale  than  thai  (irdiMai'ly  allowed.  Tn  guard  against  ahuse. 
all  agreements  siipulaiing  tor  more  than  the  usual  costs  should  he  in 
willing  and  approved  hy  some  rnnipeleni  oti'icial  of  the  Court  at  the 
riillimeneemeiil  of  the  lillsiliess,  otherwise  they  should  lie  Ulienfone- 
ahle. 

iSi      "lie  should  lejiorl   luoiiiplly  to  his  client  the  reifipt  of  any 
monies  or  other  iriist  properly  and  avoid  the  coniingling  with  his  own. 
or  use  of  trust  money  or  pioiierty.-willioul-f^ie  knowledge  or  *tni5rTrr- 
of  his  client." 

(fii  •lie  is  entitled  tii  fea<iiiiiih|p/liiiii|iensa  I  ion  fcir  his  services 
Imt  he  should  avoid  elu.igcs  w  ho'Ti^overesi  imale  or  nnder-valne  the 
service  reiidei'cd.  When  possilde  he  should  adhere  to  estahlished 
laritfs.  'Pile  i  lient's  ahility  lo  |iay  cannot  justify  a  charge  in  e.xcess 
of  the  value  of  the  service,  though  his  poverty  may  recjuire  a  less  charge 
or  even  none  at  all." 

(  1(1 1  "He  should  avoid  controversies  with  clients  regarding  com 
pensalion  so  far  as  is  comiiatihle  with  self  resperl  and  with  the  right 
III  receive  reasnnahle  reconiiiense  for  services.  lie  should  always  beai' 
in  mind  ih.il  the  profession  is  a  liraiu^'iif  the  adtiiinisi  ration  of  jus 
lice  and  not   a   mere  iiioiiey  getting  >*ti^n^sfwii." 

Many  of  the  aiipli'-alions  lo  strike  solicitors  olV  ilie  rolls  wmild 
he  uiinecessary  if  all  would  oliserve  the  advice  contained  iu  canon  S. 
The  mingling  of  client's  money  with  his  own  has  led  to  the  downfall 
of  maii>  snliciiois  wiili'Mii  an\  premediiaietl  w  i-oMi;d.iii|o  on  his  pai-t. 
and  the  danger  of  such  a  ■  "iirse  cannot  lie  iom  foiiilily  impressed  upon 
every  young  praclitiouer. 


My  ()l)s<Tvatiiin  liiis  Ifd  iiit-  to  tlio  conclusidii  ilint  lln'  licst  Mud  most 
succf'ssfnl  iiH'iiilx'rs  of  the  iiroft'ssion,  seldom  if  ever,  liiivc  a  dispute 
with  their  clients  over  a  (niesiioii  of  costs  and  in  (ho  rare  instances  iu 
which  such  dis].ntes  do  arise  llie  solicitor  is  almost  invarialily  found 
to  be  in  the  ri;;lil.  The  lawyer  who  insists  iiiion  his  strict  le);al  right 
with  ies|>ecl  to  coniiietisalidn  niider  all  lii-cunistances  will  discov<'r  that 
he  has  adopied  a  |>oor  method  of  attraclinf;  clients.  I.iM;;alion  with 
clients  is  one  of  the  nmsl  niifavoialile  forms  of  adverlisin;;  the  lawyer 
can  indnl;re  in,  and  is  in  Ihe  Ion;;  rnn  almost  leriain  to  1k'  un(irotital)le. 
On  the  other  hand  ^renerons  treatment  of  clients.  i>arti(  iiiarly  if  they 
are  [loor  or  in  very  hard  circniristaiic;-s.  even  the  writing  otT  of  all  fees 
i.s  like  castintr  yonr  hread  upon  the  waters:  it  will  return  after  many 
days.  Abraham  I-iiKuln  owed  in  considerable  degi  '  lis  srart  on  the 
road  lo  the  i(residenc.\  to  his  repntati<in  for  p'lierous  treatment  of  the 
unfortunate. 

(11  I  "He  should  iiot  apiM'Mi-  as  witness  for  his  own  client  except 
as  to  merely  formal  matters.  s\uh  as  the  attestation  or  custody  of  an 
instriiment,  or  the  liUc.  ipi-  when  it  is  essential  to  the  ends  of  justice. 
If  he  is  a  necessary  witness  with  respect  to  ntlier  matters.  Ihe  con- 
dnctinj;  of  the  case  should  be  entrusted  to  other  counsel." 

It  is  staled.  2  Hals.  par.  (!<!;!.  to  be  doubtful  whether  a  person  who 
appeared  as  counsel  can  fjive  evidence  in  tlie  same  proceediTis;.  In  two 
oases  in  Ontario.  Fitnxlicl  \.  liouUnu.  4  T'.(M{.  OU;  and  Cdincron  v. 
Fnrsyth,  Id.  1S!>.  lie  was  said  to  be  incomi>etent.  Later  however  in 
DaviH  V.  Cainida  I'mmrrs  Mittudl,  :!!•  r.C.R.  452,  it  was  held  that 
although  there  was  no  rule  of  law  (ireventinjr  an  advocate  also  being 
a  witness  "it  is  an  indecent  proceeding  and  should  be  discouraged." 
With  resiK'ct  to  any  imidenl  arising  out  of  the  litigation  concerning 
which  it  is  necessary  to  lia\e  the  evidence  of  counsel  engaged,  the  Eng- 
lish rule  is  for  counsel  to  make  his  statement  from  his  i)lace  at  the  Bar 
without  iM'ing  swiu-n:  Hii'knuni  w  Hi  mis  [ISitr.],  2  Ch.  t!38.  Even  if 
thought  advisable  that  coiiiisel  should  be  sworn  the  praclice  is  tor  him 
to  give  his  evidence  from  his  place  at  the  Har  without  entering  the 
witness  box;   Wiltiinii  v.  Siinihrnoii   [IXit"].  2  <'h.  ~>:\'.*. 

The  Knglish  rule  is  stated  in  the  White  Hook  for  l!tl7  at  242X  as 
follows:  "A  barrister  should  not  accejil  a  "tainer  in  a  case  in  which 
he  lias  reason  to  believe  he  will  lit>  a  witness  and  by  being  engaged  in 
a  ra.se  it  becomes  a]i|iaicnt  that  he  is  ••  witness  on  a  material  <iue.stion 
of  fact,  he  onghl  not  to  continue  (o  ajip-'ar  as  counsel  if  he  can  retire 
without  jeo|>i'rdizing  his  client's  interests.  Nor  should  counsel  acce[it 
a  brief  in  an  Aititellale  tribunal  when  he  lias  been  a  witness  in  the 
Court  below." 

"TO  HIS  KEI.LOW  LAWYER" 
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terised  by  rourtes}-  and  good  faith.     Whatever  may  \te  the  ill  feeling 


oxistins;  iH'twccii  liicnis  it  sIkmiIiI  not  I'c  allowed  to  iiilliicncc  Ituvvors 
in  tln'ir  ciiiKlnct  .'iiid  c]cinp;iiiour  towards  t-ilcli  otlicr  iiud  towMfds  the 
suitors  in  iIh'  cmm'.  All  iicfsonnliiifs  Ipfiwccn  ilifiii  ~lioiild  U'  •i(tii|iii 
lonsly  avoidi'ci  as  sliould  also  colloiniics  lM'tw»t'ii  i  oimsel  uhirh  laiisi' 
diday  and  fivoniotf  iiiisccnilx   wraiifrlin;,'." 

{'2)  "Ilo  should  oiidfaMif  as  far  as  |iossililc  to  suit  tin-  i'oii\riii- 
f'urc  of  the  o|iiiosinf;  law.vt-r  wlicii  the  iuti'tr-l  of  liis  client  or  the  laiisc 
of  justice  will  not  lif  iniurcd  liy  so  doinj;." 

( .'?  I  •'He  should  ;;iv('  no  undrriakin;:  he  latiiioi  fulti!  and  he 
should  fulfil  every  uiiiiertakiii;:  he  j.'i\'S  "  lie  should  never  in  aii\ 
way  coinniuuieate  njiou  the  siiliject  in  rontroversy.  or  atteinjit  to 
nejjofiate  or  ('(MUiiroTiiise  the  uiaitei  diri'itly  with  ati;  party  iciiri' 
sen  ted  liy  a   lawyer,  except   ihroiifrli   such    lawyer." 

Not  only    is  a  coiijproinise  tiiade  with   a   jiaiiy   without    the  Unow 
ledp'  of  his  swlicitor  .'Xtreinely  had   form  luit    if  made  for  the  |iur|Mise 
of  deprivimr  the  -^oliciliii-  i.f  his  cnst-;   the  Coiiti    will   iutervetie  to   pro- 
tect him.    ''' 

I  I  I      "lie  slionlil   a\oi(l   ,'ill    >liai'p   piai  tire  and    he  -liould    lake   iii> 

paltry   advanlaj;e   when    hi>   ojiponcnt    has   made   a    slip   or  overlooked 

some  technical   matier.      No    client   has   a   rifflil     lo  demand    that    his 

,■•      ^  .^tf--la  n  Ver  shall  lie  illilieral  of  that   he  shall  do  anylhitii;  repu^'iianl   to  his 

own  sense  of  honor  and  pro|iriely." 

TfolTinau"s  fifth  resolution  loveis  the  whole  jiround.  He  says:  "In 
all  intercourse  with  any  professicuial  hrelhren  I  will  always  he  cour- 
teous. No  inairs  passion  shall  intiiiiidati-  me  from  asseriin^r  fully  my 
own  or  my  elieufs  rij;hts,  anil  no  man's  ijrnorance  or  folly  shall  induce 
me  to  take  any  advanlajie  of  him:  I  shall  deal  with  them  all  as  homtr- 
ahle  men  ininisterintr  at  our  conunon  altar,  liut  an  aet  of  unequivocal 
meanness  or  dishonesty  thousrh  it  shall  wholly  sever  any  iiersonal  rela- 
tiiui  that  may  suhsist  helween  us  shall  ]>rodu(e  no  chanire  iti  my  de- 
portment when  ht'oufilil  in  iirofessicuial  coniUMtion  with  tlietn:  my 
client's  rijjhts  and  not  my  own  feelinjis  are  tilone  to  he  consulted." 


"TO  HIMSELF" 

ill  "It  is  his  duty  to  luiiinrain  the  liomir  and  intetrriiy  of  his 
pidfessiiui  and  to  expose  without  fear  or  favor  hefore  the  jiroper 
triluinals  unfirofessiunal  or  dishonest  eonduct  hy  any  other  mendier 
of  the  I'u'ofession,  and  to  accept  without  liesitation  a  retainer  apainst 
any  meniher  of  the  ]irofession  who  is  alle<red  to  ha.e  wronjjed  his 
client. "" 

i2i      "It  is  the  duty  of  every  lawyer  to  {,'uiird  the  Htir  ajjainst  the 
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;tdiiiissi()ii  to  tlif  |irofcssion  of  any  rainliilMic  whose  iiiciral  character 
or  t'ilucatidii  uiitits  hitii  fur  admission  thereto." 

(:!i  "The  i)ntilicalion  or  cir<iilation  of  ordinary  sini|pie  husiness 
cards  is  not  i><  r  xi'  iniproiMT  l)ut  solicitation  of  l)iisiness  l)y  circulars 
or  aiiveriiseinciils  or  liy  [lersonal  coniniiinicalions  or  iiiferviews  not 
warranted  l«y  i-ersonal  iclatioiis,  is  im]ii-ofcssioii:il.  It  is  ennaily  tin 
jirofessiona!  to  seek  retainers  throngli  ap-nls  of  any  kind.  IiidTect 
advert isenien I  for  Imsinevs  liy  fnrnisliin;r  or  ins|iirin;r  newsjiaixT  com- 
ment concerniii};  causes  in  wliidi  liie  lawyer  lias  been  or  is  coiine<'ted. 
or  concern iiif,-  llie  manner  of  liieii'  condiici.  tlie  nia^nilnde  of  the  in- 
terest involved,  the  im|iortaiice  of  the  lawyer's  jiftsition.  and  like  self 
lamlations.  whii  li  defy  ihe  iradiiions  and  lower  the  tone  of  the  lawyer's 
hiflh  callintr.  should  nol  lie  loleraled.  The  liest  advertisement  for  a 
lawyer  is  the  estalilishment  of  a  well  mi'rited  re|iutation  for  i.ersonal 
caiiacity  and  fidelity  to  trust  "' 

It  is  contrary  to  llie  eti(|uelle  of  the  Kn^'lish  I!ar  to  adveiiise  i'l 
any  foi'iu.  Just  how  ri^id  the  rule  is  will  aii|iear  from  a  [leiusal  of 
the  rules  of  juofessional  elii|iietle  in  the  H'lT  While  Uook  at  '2iW  and 
2410. 

In  Canaiia  the  imlilica.  ion  in  the  ni'ws|ia|ier  or  oilier  [w-riodical 
of  a  siin))lo  liiisiness  card  is  |iermitted  liiil  every  oilier  form  of  adver 
tisinj;  is  frowned  ujion.    This  aiijilies  to  soliciiors  as  well  as  liari-isters. 

There  is  a  form  of  advertisiii);  ihroiijrh  the  news  colunnis  of  the 
daily  i)ress  hiihilually  indnl^'ed  in  hy  some  memhers  of  the  jirofessioii 
which  oiijihl  to  cease.  The  distiission  of  cau.ses.  in  which  lawyers  may 
he  retained,  in  the  newsjiaper,  the  iinfoldiuf;  of  the  i«articnlar  line  of 
attack  or  defence  which  they  propose  to  adopl.  is  most  unhecoming. 
The  wyer  who  has  a  rej;ard  for  ju'ofessioiiM  propriety  will  refrain 
from      icli  meretricious  juiblicit^". 

(4|  -No  lawyer  is  <+4^^d  lo  act  either  as  adviser  or  advocate 
for  every  jierson  who  may  wish  to  hecome  his  client ;  he  has  a  right 
to  decline  emidoyment." 

In  England  "the  general  rule  is  that  a  barrister  is  bound  to  accept 
any  brief  in  the  Court  in  whi(h  he  i)rofesess  to  jiractise  at  a  proper 
professional  fee.  Special  circumstances  may  justify  his  refusal  to 
accept  a  jiarticular  lirief."  What  circumstances  will  justify  a  refusal 
are  decided  by  Ihe  Henchers  of  the  Inn. 

The  same  rule  prevails  in  ai  least  two  of  the  Canadian  provinces, 
Ontario  and  British  Columbia.  In  each  of  them  the  barrister's  oath 
obligates  him  "not  to  refu.se  causes  reasonably  founded." 

Whatever  reasoning  underlies  the  rule  in  lOngland  it  is  undoubtedly 
one  of  long  standing.  In  Kr  /xirtr  LIuiiil.  Mont.  70.  Lord  Elden  said: 
"A  barrister  ought  not  to  exercise  any  discretion  as  to  the  suitor  for 
wlutiii  iie  pii'tui.s  til  ilit-  C'oiirt  iii  "vViiUri  Tir  prarTi.^c;>.  ii  a  rjami-^icr  was 
permitted  to  exercise  any  discretion  as  to  the  client  for  whom  he  will 


■M 


|ilcntl.  tht 


sc  (if  jiisiiif 


xilil 


itcrni|.l(Mi   liv    |iicjnili(c   \i<  the 


it(ir  ;iii<!  tin-  cxrliisinii  of  inifjrrii.v  from  ilu-  i.rofcssioii." 

Krskiiif   look   llic  >iinH'  vii-w.      In   liis  s|h-<'.Ii    in   (Icfriin'  of  Tom 

fiiM's  to  (li'ffnil  friiin  what   lif  iniiv 
iissiiincs  iho  chiiriutor  of  the 


\':\\nv  lie  said:     "If  Ilif  advoiaif  it 

Ihillk    of    Illc    rliarp'    ol-    IIk-    ilrfcncr    lit' 


•TikIrp:  nav.  lie  assiiiiifs  i 


I  iH'foif  llif  hour  of  indtC'ncv'  '  anil  in  iiro|M 


lion  to  liis  rank  and  rc|>nlalion  pnis  llif  heavy  inlliit-ncf  of  ix-rhai^  a 
mistaken  oj.inion  into  tho  scale  against  the  a.cnspd  in  whose  favor 
the  lienev.dent  printii>le  <'f  I'.njilish  Law  makes  all  iirpsnniptions  ami 
which  coinTnands  the  very  .ludtre  li^  Se  his  <-onnsel." 

The  siihject  was  much  iliscnssed  liecanse  Sir  IMward  Carson  anil 
the  J. resent   l.ord  ("hancellor,   then   V.   K.  Smilh.   K.C,  acif|.led   brief- 

t  of 


from  ihf  iiresent   l.onl  Chief  .Insiice  in  his  lihel  action  arising'  oii 
the  Marcniii  alTair  in   I'MJ.  and  hotli   jiistitied  lhem>elves  on  thi-  \> 


C1I> 


|p. 


So  far  as  I  am  aware  the  rule  does  not  apply  to  a  solicitor,  so  that 
Iwavs  the  ri;.'hi    to  decline  employment.     The  reason 


a   solicitor  has  a 


IV   th 


ame  iii'lit    is  i 


lenied   to   the  l.arrisler.   in   those    |iirisdictioii 


where  it    is  denied.   i<   thai    he  receives  his  Urief  from  a  solicitor  who 
has  piesiimalilv  satistied  himself  that    the  action  is  a   just   one  and   to 


■fuse   to  accejit    il    W' 


nlil  he  to  retlecl  on  him.     That  reason  does  not 


ipply  where,  as  w 


ith  lis,  the  harrisler  in  his  capacity  a.s  solicitor  takes 


instruitions  from  the  clieni   in   (he  first   place. 
•\o  client  is  .-"iititled  to  receive,  nor  s 


(.".  I 


tier,  anv  service  or  advice  in 


lioiild  any  lawyer  ren- 
ivolvini:  ilislovaltv   to   the   State,  or  dis- 


respect for  the  judicial  otTiie.  or  the  corruption  cd'  any  jierson  or  jier 


IS  exercising  a   pnldic  or  private  I  rus 


t.  or  deception  or  in 


Iraval   of 


ihe  ]iuhlip.' 


(ill 


•Kverv   lawver  .s' 


hould  hear  in  mimi  that    ihe  oath   of  ollice 


taken  on  his  admission 


to  the  Har  is  not  a  mere  form  hut   is  a  solemn 


nmlertakins;  and  on  hjs  part  shoiili 


1  lie  slrictlv  ohserved. 


•II 


e  slioulil  .Ilea 


l.f> 


ir  ill  miml  that  he  can  only  maintain  the  hijrh 


it  ions  of  his  profession  liy  liein;,'  in  fact  as  well  as  in  name  a  gentl" 


I  shall  coiicliiile  wiih  a  jiassa^ie  from  an  As.size  sermon  by  the 
eloi|iienl   Sydney  Smith  : 

••In  all  the  civil  ililTiculties  of  life  men  ilejiend  upon  your  exercised 
faculties  and  your  spotless  integrity  and  they  retiuiie  of  you  an 
.devaiion  above  all  that  is  mean  and  a  spirit  which  will  never  yield 
when  il  oupht  not  to  yield.  .\s  I  uiK  as  your  profe.ssion  retains  its 
character  for  learniiifr.  the  rijiht  will  he  defendpd  :  as  lonp:  as  it  pre- 
serves ilstdf  pure  and  inctirriiptiliU'.  on  otlwr  occasions  not  connecteil 
with  your  profession,  those  talents  will  never  ho  used  to  the  public 
injury,  which  were  intended  and  nurtured  for  the  public  fjood." 


